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FRANK T. HINES VS. UNITED STATES 


a 


Supreme Court of the District of Columbia 


The United States of America, ex relatione 
Harry V. Fisher, petitioner 

Vs. 

Frank T. Hines, Director of the United 
States Veterans’ Bureau, respondent ^ 


i At law No. 77415 


United States of America. 

District of Columbia. ss: 

Be it remembered that in the Supreme Court of th^ District of 
Columbia, at the city of Washington, in said District, jat the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

1 Petition for Writ of Mandamus 

Filed November 21, 1929 

I 

i 

In the Supreme Court of the District of Columbia 


The United States of America, ex relatione! 
Harry V. Fisher, petitioner 

vs. 

Frank T. Hines. Director of the United 
States Veterans’ Bureau 


At law No. 77415 


To the sai/l Supreme Court of the District of Columbia: \ 

Your petitioner respectfully represents: 

1. That he is a citizcv of the United State : , a resident! of Alpine, 
Brewster County, State of Texas, and files this petition; in his own 
right against the respondent Frank T. Hines, who is the Director of 
the United States Veterans’ Bureau, residing in the District of 
Columbia. 

2. That petitioner served as a commissioned officer of the Army of 
the United States during the World War, other than as 1 , a commis¬ 
sioned officer of the Regular Army, Navy, or Marine! Corps, as 
follows: He was duly commissioned October 16, 1917, second lieu¬ 
tenant in the National Army of the United States, which was an 
Army other than the Regular Establishment, and raised, jsupported, 
organized, and officered for the purpose of meeting the national 
emergency then existing; was thereafter promoted first lieutenant, 
and served in said Army as a commissioned officer from October 16, 
1917, when he was commissioned as second lieutenant, asj aforesaid, 
until he was honorably discharged, April 30, 1919, at which time 

he held the grade and rank of first lieutenant; that at the 
2 time of his said discharge he was entitled to and was receiving, 
under the then existing law (except the bonus act of May 18, 
1920) the pay of first lieutenant, that is to say, the pay of $166.66% 
per month or $2,000 per annum. 

3. That from sometime in the year 1919 until the summer or fall 
of 1925 petitioner was examined from time to time dfiring said 
period by or under direction of the United States Veterans’ Bureau, 

i 

i 

i 
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was rated throughout said period as temporarily disabled much in 
excess of 30 per cent, and from the summer or fall of 1925 to 
September 14, 1926. he was rated by said bureau as temporarily dis¬ 
abled at somewhat less than 30 per cent, all of said ratings being 
for disabilities incurred in line of duty and resulting directly from 
his said war service, and petitioner throughout said period from 
1919 to September 14, 1Q26, received from said bureau disability 
compensation in accordance with said ratings. Thereafter petitioner 
was rated by said bureau, effective from September 14, 1926, at 
thirty-five (35) per centum permanent disability for disability in¬ 
curred in line of duty and resulting directly from his said war 
service, and since said September 14, 1926, petitioner has received 
and is still receiving from said bureau disability compensation in 
accordance with said rating. 

4. That on May 24,1928, Congress passed the act commonly known 
as the emergency officers’ retirement act (Public No. 506, 70th Con¬ 
gress) which, except for its formal parts is as follows: 

u That all persons who have served as officers of the Army, Navy, 
or Marine Corps of the United States during the World War, other 
than as officers of the Regular Army, Navy, or Marine Corps, who 
during such service have incurred physical disability in line of duty, 
and who have been, or mav hereafter, within one vear, be rated 

4 / 4 / 

3 in accordance with law at not less than 30 per centum perma¬ 
nent disabilitv bv the United States Veterans’ Bureau for 
disabilitv resulting directlv from such war service, shall, from date 
of receipt of application by the Director of the United States 
Veterans’ Bureau, be placed upon, and thereafter continued on. 
separate retired lists, hereby created as part of the Army, Navy and 
Marine Corps of the United States, to be known as the emergency 


officers’ retired list of the Army, Navy, or Marine Corps of the 
United States, respectively, with the rank held by then: when dis¬ 


charged from their commissioned service, and shall be entitled to 
the same privileges as are now or may hereafter be provided for by 
law or regulations for officers of the Regular Army, Navy, or 
Marine Corps who have been retired for physical disability incurred 
in line of duty, and shall be entitled to all hospitalization privileges 
and medical treatment as are now or mav hereafter be authorized 


bv the United States Veterans’ Bureau, and shall receive from date 


of receipt of their application retired pay at the rate of 75 per centum 
of the pay to which they were entitled at the time of their discharge 
from their commissioned service, except pay under the act of May 


18, 1920: Provided, That all pay and allowances to which such per¬ 
sons or officers may be entitled under the provisions of this law shall 
be paid solely out of the military and naval compensation appropria¬ 
tion fund of the United States Veterans’ Bureau, and shall be in 


lieu of all disability compensation benefits to such officers or per¬ 
sons provided in the World War veterans’ act, 1924. and amendments 
thereto, except as otherwise authorized herein, and except as pro¬ 
vided by the act of December 18, 1922: Provided further , That all 
persons who have served as officers of the Army, Navy, or Marine 
Corps, who during such service have incurred physical disability in 
line of duty, and who have heretofore or may hereafter be rated less 
than 30 per centum and more than 10 per centum permanent dis- 
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ability by the United States Veterans’ Bureau, for disability result¬ 
ing directly from such war service, shall, from date of receipt of 
application by the Director of the United States Veterans’ Bureau, 
be placed upon, and thereafter continued on, thej appropriate 
emergency officers’ retired list, created by this act, wiith the rank 
held by them when discharged from their commissioned service, 
but without retired pa}’, and shall be entitled only to supli compensa¬ 
tion and other benefits as are now or may hereafter be; provided by 
law or regulations of the United States Veterans’ Bureau, together 
with all privileges as are now or may hereafter be provided by law 
or regulations for officers of the Regular Army, NavV, or Marine 
Corps who have been retired for physical disability inchrred in line 
of duty: And provided further . That the retired list created by this 
act of officers of the Army, shall be published annually m the Army 
Register, and said retired lists of officers of the Navy land Marine 
Corps, respectively, shall be published annually in the Navy 
Register. j 

4 “ Sec. 2. No person shall be entitled to benefits under the 

provisions of this act except he make application as herein¬ 
before provided and his application is received in the United States 
Veterans’ Bureau within twelve months after the passage of this act: 
Provided ’, That the said director shall establish a register, and appli¬ 
cations made hereunder shall be entered therein as of thq actual date 
of receipt, in the order of receipt in the Veterans’ Bureau, and such 
register shall be conclusive as to the date of receipt of any applica¬ 
tion filed under this act. The term ; World War ’ as used herein, is 
defined as including the period from April 6. 1017. to July 2, 1921.” 

That after the passage of the said act petitioner duly made appli¬ 
cation to the respondent Director of the United Stale's Veterans’ 
Bureau for retirement with pay and all other rights, benefits, and 
privileges under said act. which said application was duly acknowl¬ 
edged as received by said director on June 2G. 1928. (Thereafter, 
to wit. October 1G. 1929, the said director denied petitioner’s appli¬ 
cation for retirement and so notified him by bureau letter of said 
date which, in pertinent part, is as follows: 

“ This has reference to your claim for benefits under thej emergency 
officers’ retirement act of May 24. 1928. j 

The evidence in your case has been very carefully considered in 
accordance with the provisions of the emergency officers’ j retirement 
act and under the Attorney General’s interpretation of this act, and 
it has been necessary that a determination be made that you are not 
entitled to retirement benefits for the reason that your neuropsy¬ 
chiatric disability and your disability of bronchitis, although shown 
to be the result of service and incurred in line of duty during the 
World War. are not shown to be permanently disabling td an extent 
which would warrant retirement either with or without I pay; that 
your disabilities of deviated nasal septum and tonsillitis are not 
shown to have been the result of your service, and that thie disabili¬ 
ties of myocarditis and nephritis are not shown to exist at!this time. 

“ This decision is based upon examination of May 2, 1920, and the 
bureau regrets that the evidence of record does not warrant a more 
favorable determination. Your case folder is being returned to the 
regional office in San Antonio, Texas.” j 
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5 5. Petitioner is advised and believes and so avers, that, by 
reason of his said service during the World War as a com¬ 
missioned officer of the Army of the United States other than as a 
commissioned officer of the Regular Army, Navy, or Marine Corps, 
of his having incurred during said war service physical disability 
and of his having been rated at thirty-five per centum permanent dis- 
abilitv bv said United States Veterans’ Bureau, and of his having 
made application for retirement, all as aforesaid, lie is entitled to be 
placed upon, and continued on, said emergency officers’ retired list 
of the Army, from the date of the receipt of his application for 
retirement by said bureau, with retirement pay and all other rights, 
benefits, and privileges, as provided by said emergency officers* retire¬ 
ment act. and adequate appropriation is available for payment of 
said pay. And petitioner is further advised and believes and so 
avers that bv virtue of said emergenev officers’ retirement act and 
the plain mandatory terms thereof it is the plain mandatory duty 
of the respondent to place petitioner on the said retired list, and 
to pay him, or cause him to be paid, retirement pay as provided by 
said act. and to accord to him, or cause to be accorded to him. all the 
rights, benefits, and privileges by said act provided; that petitioner 
is entitled to have said respondent perform such duties; that said 
respondent has failed and refused to perform them, by reason 
whereof petitioner’s rights under said statute have been violated 
and denied to him by said respondent, to the great injury and suf¬ 
fering of petitioner, and petitioner has no adequate ordinary remedy 
at law. 

Wherefore, petitioner prays that the writ of mandamus be issued 
and directed to the said respondent Frank T. Hines. Director of the 
United States Veterans’ Bureau, commanding him— 

6 1. To place petitioner, as of the date of the receipt of his 
application for retirement, upon, and continue him on. the 

separate retired list created by the emergency officers* retirement 
act of May 24, 1928, with the rank of first lieutenant. 

2. To pay petitioner, or cause him to be paid, from the date of 
the receipt of his application for retirement, retired pay at the rate 
of 75 per centum of the pay to which petitioner was entitled at the 
time of his discharge from the said commissioned service (except 
pay under the bonus act of May 18. 1920). that is to say. 75 per 
centum of $2,000 per annum, or retired pay at the rate of $1,500 
per annum or $125 per month. 

And for such other and further relief as the court may deem 
proper and the nature of the case may require. 

And your petitioner will ever pray. 

Harry V. Fisher. Petitioner. 

Samuel T. Ansell, 

Attorney for Petitioner. 


State of Texas. 

County of Brewater* as: 

I do solemnly swear that I have read the foregoing petition by me 
subscribed, and know the contents thereof; that the statements of 
fact therein made as upon personal knowledge are true, and that those 
made as upon information and belief I believe to be true. 

Harry V. Fisher. 
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7 Subscribed and sworn to before me this 11th day of Novem¬ 

ber. 1029. 

[notarial seal.] John Perkins, 

Notary Public . 

My commission expires June 1st, 1931. j 

i 

Rule to show cause 

| 

Filed November 21, 1929 j 

* * * * * * | * 

Upon consideration of the petition tiled in the above-entitled 
cause, it is this 21st day of November. 1929, ordered that the said 
respondent; Frank T. Hines, Director of the Veterans’ Bureau, appear 
in this court on the 0th dav of December, 1929, at 10 O'clock a. m., 
and show cause, if any he has. why the writ of mandamus should not 
issue out of this court commanding him to place petitioner Harry 
V. Fisher, or cause him to be placed, as of the date of receipt of his 
application for retirement, upon the separate list knbwn as the 
Emergency Officers’ Retired List of the Army, with the dank of first 
lieutenant, and to pay said petitioner, or cause him to be paid, the 
retired pay of his rank: Provided . That a copy of this rule be served 
upon the respondent on or before the 26th day of November, 1929. 

F. L. Siddons. Justice. 

I ' 


Ma/*.*haTs return 


Served a copy of the within rule on Frank T. Hides, Director 
of the United States Veterans’ Bureau, 11-22-29, personally. 

Edgar C. SyKder, 

U. *S. Marshal in and for the Dist, of Columbia. 

Bv W. J. Roberts. 

4 / • * 

Deputy V. S. I Marshal. 

K * ! 

i 

i 

Answer of the defendant , Frank T. Hines 


Filed December 20. 1929 
♦ ♦ ♦ 


* 


* 


Now comes the respondent, Frank T. Hines, Director of the United 
States Veterans’ Bureau, now and at all times saving anti reserving 
unto himself all exceptions to the many imperfections, uncertainties 
and defects in the petition for the writ of mandamus filed herein, 
and reserving unto himself all benefits of the lack of jurisdiction of 
the court appearing upon the face of the said petition to grant the 
relief prayed, and the lack of jurisdiction of the court to direct him 
as Director of the United States Veterans’ Bureau to perform the 
acts in question, and relying upon same as if demurred had been 
specifically interposed, for answer to said petition and return to the 
rule to show cause issued thereon or so much thereof as \s material 
for him to answer, answering says: 


i 

i 

i 

i 
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1 

Respondent is without knowledge or information sufficient to form 
a belief as to the allegations of paragraph 1, and therefore denies the 
same, except that the respondent admits that he is the Director 
9 of the United States Veterans’ Bureau residing in the District 
of Columbia. 

o 

Answering paragraph 2. the respondent admits that the petitioner 
herein served as a commissioned officer of the Army of the United 
States during the World War other than as a commissioned officer of 
the Regular Army, Navy, or Marine Corps: that he was honorably 
discharged from said commissioned service on April 30, 1919, at 
which time he was receiving the pay of a first lieutenant. Defend¬ 
ant denies each and every other allegation of paragraph 2. 

3 


Answering paragraph 3, the respondent. Frank T. Hines, admits 
that the petitioner was examined from time to time by the United 
States Veterans* Bureau covering the period from the year 1919 until 
the fall of 1925 as alleged: that he was rated throughout such period 
as temporarily disabled much in excess of 30% : that said ratings 
were made for disability held to have been incurred in line of duty 
and resulting directly from said war service, and admits that the 
said petitioner received from the United States Veterans’ Bureau dis¬ 
ability compensation in accordance with said rating. The respondent 
further admits that the petitioner was rated by the United States 
Veterans* Bureau, effective September 14, 1920. 35% permanent dis- 
abilitv for disabilitv held to have been incurred in line of duty and 
resulting directly from the said war service, and further admits that 
since September 14. 1920. petitioner has received and is still receiving 
from the bureau disability compensation in accordance with said 
rating, but the respondent says that the reason petitioner is 
10 still receiving said compensation is that under section 205 of 
the World War veterans* act as amended petitioner will receive 
such compensation until the first day of the third calendar month 
next succeeding that in which such reduction is determined, i. e., 
February 1. 1930. Further answering the allegations of this para¬ 
graph the respondent says that the said rating of 35% permanent 
oartial disabilitv was erroneous and not made in accordance with law. 


Answering so much of paragraph 4 as is material for him to 
answer, the respondent, Frank T. Hines, admits that after the pas¬ 
sage of the emergency officers* retirement act. Public. No. 506, 70th 
Congress, and on, to wit, the 6th day of July, 1928, the petitioner 
herein duly made application to the respondent for retirement with 
pay and ail other rights, benefits, and privileges under the said act, 
but denies that said application was duly acknowledged as received 
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by the said director on June 26, 1928. Respondent say$ that receipt 
of said application was acknowledged on July 18, 1928. The re¬ 
spondent admits that the said application for retirement was denied 
by the respondent; that the petitioner was notified of said denial 
as fully set forth in paragraph 4 of the petition herein; 

! 

5 ! 

Answering paragraph 5, the respondent denies each and every 
allegation thereof. 

Further answering the petition herein, respondent says that when 
the said petitioner made application for retirement as a dis- 

11 abled emergency officer, the respondent caused him to be re¬ 
examined, which reexamination was completed j on May 2, 

1929, and as a result of said reexamination and a review thereof 
with all the evidence in the file, the respondent determined that the 
said petitioner was not now nor had he ever been entitle^ to a rating 
in accordance with law of not less than 30% permanent disability 
for disability resulting directly from his service as an officer of the 
Army, Navy, or Marine Corps of the United States ; during the 
World War other than as an officer of the Regular Army, Navy, 
or Marine Corps. A copy of the examination of May 2, 1929, a 
copy of the findings of the emergency officers’ retirement; board, and 
a copy of the final rating based thereon are attached hereto and 
made a part hereof by reference. 

Wherefore, having answered fully the allegations of the petition, 
the respondent prays that the rule to show cause be discharged, the 
petition dismissed, and that he be allowed his reasonable costs 
herein incurred. 

Frank T. Hines, 
Director , U. S. Veterans' Bureau. 
Leo A. Rover. i 

United States Attorney. 

John W. Fihelly, 

Assistant United States Attorney. 

Wm. Wolff Smith, j 

General Counsel , U. S. Veterans ’ Bureau. j 

Annabel Hinderliter, 

Attorney , U. S. Veterans' Bureau. 

I, Frank T. Hines, director of the United States Veterans’ Bureau, 
do solemnly swear that I have read the foregoing answer bv me 
subscribed and know the contents thereof; that the matters 

12 and things therein stated of personal knowledge are true, and 
those stated on information and belief are believed to be 

true. i 

Frank T. Hines, 

Director, United States Veterans ’ Bureau. 

Subscribed and sworn to before me this 20th dav of December, 
1929. i 

[notarial seal.] Matilda Redeker, 

Notary Public. 

113948—30-2 | 
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File No. C-1291776 


(U. S. Veterans’ Bureau Adjudication Service. 


Form 533-A. July, 192S) 


Emergency officers'* retirement nonentitlement report 


Reviewed under Attorney General's decision of January 18, 1929 


Name, Harry V. Fisher: commissioned rank, 1st lieut. Service, 
Army: organization. Infantry. 

After careful consideration of the claim of the above-named appli¬ 
cant, it has been determined that he is not entitled to retirement 
benefits under the emergency officers' retirement act of May 24, 1928, 
because (check disqualifying reason): 

“Neurasthenia, moderate; chronic bronchitis, mild.” 


1. Disability not more than 10% permanent_ (x) 

“Deviated nasal septum and chronic tonsillitis.” 

2. Not direct result of service during World War_ (x) 


3. Disability rated as temporary in degree_ 

4. Claimant’s address unknown_ 

5. Claimant’s failure to prosecute_ 

6. Claimant’s failure to cooperate_ 

7. Not a commissioned officer_ 

S. Disability not in line of duty_ 

9. Claim filed after the expiration of time limit set by act_ 

10. Myocarditis not shown to exist at this time_ 

Submitted: 6-27-29. Approved: 6-29-29. 

(Date) (Date) 

W. McCaffrey. H. P. Callahan, Actg. 

(Signature of adjudicator) (Sisnature of authorizor) * 

(Stamped:) Reviewed under Attorney General's opinion January 
18, 1929. 


14 File No. C 1291776 

(United States Veterans’ Bureau. Adjudication Service. Form 529—Rev. Dec., 

1928) 

Emergency officers ’ retirement rating sheet 

Adj udication Service, Central Office, 

1 Vashington. />. C.. June 21 , 1929. 

Applicant’s name: Fisher, Harry V. 

Date of entry into active commissioned service: October 19, 1917. 
Date discharged from commissioned service: April 30, 1919. 
Character of discharge: Honorable. 

Rank and organization at time of discharge: 1st lieutenant, In¬ 
fantry. 

Applicant’s occupation upon entry into service was: Lawyer. 

If occupation is not listed in the Disability Rating Schedule, on 

what similar occupation is rating based? -. 

Date of last examination: May 2, 1929. 

Case reviewed under interpretation of E. O. R. A. by Attorney 
General 1-18-29. 
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I 

The diseases of “Neurasthenia, moderate; chroijiic bronchitis, 
mild ” are shown to be the direct result of active commissioned serv¬ 
ice other than as an officer of the Regular Army, Navy, or Marine 
Corps during the World War, incurred in line of duty in such service, 
but are not shown to be permanently disabling to a degree of more 
than ten per cent. 

The diseases of “ Deviated nasal septum and chronic tonsillitis ” 
are not shown to have been the direct result or aggravated as a direct 
result of active commissioned service other than as ail officer of the 
Regular Army. Navy, or Marine Corps during the Wbrld War. 

B. A. Cockrell, 

Medical Member. 

H. E. Bateman, 

Legal Member. 

Chas. D. Collins, 

Medical Member. 

George B. Koek, 
Occupatio-tial Member. 

J. W. Hayes, 

| Chairman. 

(Stamped:) Received June 22, 1929. Retirement examination sec¬ 
tion officers’ retirement subdivision. 


15 


Codes—Continued 


The diseases of “ Myocarditis and Nephritis ” are hot shown to 
exist at this time. 

[Copy illegible] 

Service connection for cardio vascular renal disease ahd bronchitis 
is based on the official records of the War Department dated Decem¬ 
ber 8, 1928, which show inhalation of phosgene gas during active 
military service, followed by bronchitis and effort syndrome. The 
neuropsychiatric disability now found has been held as a part of 
the effort syndrome, the result of gas, or as secondary thereto. 

Last examination dated May 2, 1929, shows neurasthenia, moder¬ 
ate, chronic bronchitis, mild, deviated nasal septum and chronic 
tonsillitis. Myocarditis and nephritis were not found oh this exami¬ 
nation, nor were they found on examination reports dated August 
13, 1928, and August 2T, 1928. The examination report dated Sep¬ 
tember 14, 1926, makes a diagnosis of myocarditis, but without suffi¬ 
cient findings to warrant the diagnosis, and nephritis wjis not found 
on that examination. There has been no N. P. diagnosis prior to 
August 27, 1928, and the examination of August 13, 19SJ8, states the 
main disability as acute alcoholism. 

It is the opinion of the board that the disabilities now found which 
are the result of military service are not sufficiently stabilized to 
warrant the application of a permanent rating and although claim- 
an is at present in receipt of a rating of permanent partial 35%, the 
reduction herein recorded is not at variance with previous ratings 
as it is based upon a definite change in the physical condition as 
shown by recent examinations. 


i 

i 

! 

i 
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16 (United States Veterans Bureau, Medical Service, Form 2545— 

Revised Nov., 1927) 

C-No. [illegible]. 

Report of physical examination 

1. Claimant’s name: Fisher. Harry V. Address: General Deliv¬ 
ery, Alpine, Texas. 

2. Examined: Ft. Sam Houston, Texas, 5/2/29. 

3. Age, 39. 

4. Color, W. 

5. If examination was made in a hospital, fill in the following: 

Date of admission: 4/16/29. Reason: Treatment. 

Date of discharge: May 2, 1929. Reason for discharge: Maxi¬ 
mum hospital benefit. 

(Under reason for discharge from hospital state whether discharge 
was for violation of General Order No. 27-D, and if so, whether A, B, 
or C of that Order; or for completion of necessary treatment for the 
compensible disability. (See Regulation No. 111.) 

6. Rank and organization: First Lieut., 307th Infantry. 

7. Date of induction: 5/9/17: of discharge from service, 4/30/19, 

M. S. W. Div. 

8. Brief outline of claimant’s disability since service: Gassed Oct. 
13. 1918. in France—developed chronic broschitis and has had ever 
since. Had heart trouble following this and was sent home Class 
“B." Was in hospital 7 months after being gassed. The records 
of this hospital show that this patient was admitted on 2/26/19, 
by transfer from XJ. S. Army General Hospital No. 1, New York, 
with the following diagnosis: “Old case, phosgene, deleterious ab¬ 
sorption of, incurred in battle while on duty with A. E. F., Argonne 
front, France, 10/13/18. Condition on admission: Convalescing.” 
He was discharged to sick leave on March 1, 1919, and readmitted 
March 21,1919. He again was given sick leave of 20 days, on March 
26, 1919. The following note appears under date of 3/22/19: “ Seen 
by Capt. Francis who examined him, and advised X-ray of chest and 
sputum examinations to exclude pullmonary tuberculosis—for some 
rales are still to be heard over lungs." The X-ray findings, on 
March 23, 1919. were as follows: “ Peri-bronchial fibrosis in both 

lungs, extending to the periphery. Several calcified glands 

17 on the left. Cloudiness of both apices, more pronounced on 
the left, alsp the first and second interspaces.” (2). Spu-. 

turn was negative for tubercle bacilli. He was readmitted on April 
15, 1919. and discharged, with disability, on April 30, 1919. 

The following note appears under date of April 16, 1919: Easily 
tired; rapid heart and breathing on exertion. 4/20: Condition same. 
4/21: Before board. 4/25: Condition fair. Discharged on April 
30. 1919, with a diagnosis of: Convalescence from gas inhalation 
(phosgene), in action, Argonne, Front, France, 10/13/i8. LOD-Yes. 
For three years after discharge did not apply for compensation and 
then got compensation from time of discharge. 

Physical examination continued (nose and throat, sinuses; heart 
(see Marginal Note 1); gastrointestinal; surgical; orthopedic, etc.): 
i9. Present complaint: Lack of endurance; general weakness; lack 
of concentration; shortness of breath on exertion; precardial dis¬ 
tress. General condition good. Ambulant. Normal weight, and 
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weight on admission, 185 pounds. Skin and mucous membranes 
clean. No generalized adenopathy. Pulse 82, soft, | compressible. 
After exercise, 114; after 2 minutes rest, 88. Blood pressure 118/78. 
Heart—not enlarged, no murmurs or thrills. 

Lungs: Evidences of chronic bronchitis. Genito-utfinary system 
negative. Abdomen and contents apparently normal, j 

Osseous system, muscles and joints negative. 

E. N. T. Report, 4/22/29: Ears—right negative, left drum re¬ 
tracted ; nasal septum deviated to right, markedly. 

Throat: Tonsillitis, chronic, follicular, bilateral, moderately severe. 
Sinuses negative to transillumination, no symptoms. 

Eyes: Vision 01). 20 / 40, OS, 20/30; media clear; fundi normal. 

Dental examination, negative. ! 

Report of chief of neuropsychiatric section, 4/27/291: Patient ex¬ 
amined this date. Subjectively he describes symptoms of fatigua- 
bility and lack of energy, both mental and physical. I^e has smoth¬ 
ering sensations, precordial distress, and difficulty in j mental con¬ 
centration. He never does a full day's work. He feels worst early 
in the morning, then about 10 a. m., he is at his best, physical exer¬ 
tion causes him the greatest distress, much more so thanjmental exer¬ 
tion. He is able to concentrate mentally very well for short periods 
of time, but efforts requiring prolonged mental effort tire him and 
he gives up because of exhaustion. He does not hav^ shaking or 
trembling spells. He is not irritable, does not have headaches or 
constipation, or gastro-intestinal symptoms. His heart treats rapidly, 
and he is conscious of it; this causes him distress. 'Occasionally 
he has a dizzy spell. Objectively, the neurological 'examination 
shows line tremors of the extended hands and fingers! and a ten- 
dencv to slight stammering at times. Otherwise the examination 
is entirely negative and nothing abnormal is found, except the ab¬ 
dominal reflexes could not be obtained. There is a history of use 
of alcohol for a number of years past, to what extent is not definitely 
known. Patient does not present symptoms of chronic alcoholism 
at this time, nor has anvthing been found to indicate [aggravation 
of symptoms by use of alcohol. Objectively, this patient presents 
a well-developed, well-nourished, well-preserved individual, consid¬ 
ering his age. From the history, as given by patient, ii is inferred 
that for three or four years after his discharge from the army, in 
1919. he was unable to do any work and did not do any. In 1925 
he sustained a gunshot wound of the left chest, oveif the heart, 
accidental, he says, and sometime later he moved to Ajlpine, Tex., 
to benefit his health. Since that time he has been doing; some work, 
gained in weight, and improved in his general condition. As be¬ 
fore stated, this is the impression gained from the history given 
by the patient, and appears to be correct. There is no information 
concerning this patient at hand, other than that given bv him, so 
far as his past life is concerned. In view of the nature jof his diffi¬ 
culties. definite and competent opinion is hardly justifiable, without 
a detailed record of his activities since his discharge from the 
military service, and this should include all facts possible regarding 
the gunshot wound of 1925. 

The history and the subjective symptoms suggest a condition of 
neurasthenia. The objective neurological findings indicate nothing 
abnormal. 
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Diagnosis: Neurasthenia, moderate. (Based upon history and 
subjective symptoms.) Signed C. R. Bell. Major. M. C. X-ray. 
4/23/29: There is diffuse cloudiness in both upper lobes from apex 
to the lower border of the 1st rib, due to thickened pleura. There 
is an increase in the amount and densitv of the fibrous tissue 
in the hilum region both sides and increased prominence of the 
trunk shadows in both lower lobes. Impression: Chronic fibrous 
bronchitis. 

The heart measurements are as follows: Transverse diameter 32 
cm.; heart 13^4 cm.: aorta 5 cm. Electrocardiographic report was 
negative. Thirteen specimens of urine examined; all negative for 
albumin or sugar; specific gravity ranged from 1.012 to 1.028. Kid¬ 
ney function tests ranged from 5% to 30%. Stools negative. Blood 
count: RBC 5,700.000; WBC 0.650. hemoglobin 100%. S. M. 20. polys. 
80: neutrophiles, 80. 

Blood Wassermann and Kahn test negative. Blood ehemistrv: 
• • • • ' •* 

Nonprotein nitrogen 30.0: creatmin. 1.0: sugar. 107. 

May 2. 1929. Patient discharged this date. 

Condition: Active; nonactive; unimproved: improved; quiescent; 
apparently arrested; arrested: apparently cured. (See Marginal 
Note 3.) 

Lesion: Minimal (incipient): moderately advanced; far advanced. 

Symptoms: A. B. or C (see Schema for Classification, Sp. Dist. 
Mgr. Letter. Med. Div. No. 5. Nov. 8. 1922). 

19 General diagnosis (based on entire physical condition): (1) 
Neurasthenia, moderate. (2) Tonsillitis, chronic, follicular, 
bilateral. (3) Nasal septum, deviation of to right. (4) Bronchitis, 
chronic, mild. (5) Observation for cardiac pathology—none found. 
(6) Observation for nephritis—none found. 

Is claimant bedridden? No. Is he confined to his bed? No. 

Because of pulmonary condition-or because of other disabil- 

itv?- 

Is claimant able to travel? Yes. Do you advise observation to 
determine diagnosis? No. 

Will claimant accept hospital care? Yes. Is an attendant neces¬ 
sary for travel? No. 

Did you examine the claimant yourself? Yes. 

Name of examiner, W. E. Cooper. Title, major. M. C. 

Address of examiner. Station Hospital, Fort Sam Houston. Texas. 

Statement by claimant: My answers to Question 9 have been read 
to me, and I hereby certify that the complaints therein recorded are 
all that I am suffering from to my knowledge. 

i (Signed) Harry V. Fisher. 


[Sijriiatun* of claimant] 

Appeared before tlie undersigned board, which board is of the 
opinion that this patient has a moderate disability on account of 
#1; none account ii2; none account #3; slight account #4: none 
account of #5; none account #6. 

Roger Brooke, Col.. M. C.. Chairman. 
W. E. Cooper. Maj.. M. C.. Member. 

C. R. Bell. Maj.. M. C.. 

! Member . Neuropsychiatrist. 

R. S. McKenzie, Capt.. M. A. C.. 

; Hospital Inspector. 
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20-21 United States Veterans’ Bureau 

Form 564 (Old 2505) 

. i 

I 

Rating sheet 

Date: November 13, 1929. 
MLS. C-1,291.776. 

Claimant's name: Harry Fisher, Alpine, Texas. 

Dates enlisted, 10-19-17. Dates discharged, 4r-30-19.j 

Character of discharges. Hon. Date of last examination, 5-2-29. 

Claimant's occupation at enlistment was lawyer. 

If occupation is not listed in the disability rating | schedule, on 
what similar occupation is rating based?- 

In stating the ratings below show the class of disease or injury 
(X. P., Resp., E. PI X. & T.. etc.), percentage rating, effective dates, 
diagnosis, service connection, and occupational variant.j in the order 
named, using the official code. 

(See back of this form.) 

i 

| 

Amen/led rating 

i 

Date claim filed: February 1G. 1922. 

Contention: Compensation for service connected X. (P. disability, 
and service connected respiratory disability. 

This case has recently been before the retirement board at Wash¬ 
ington. The records show that that body had for consideration a 
hospital report made May 2. 1929. which has never beejn considered 
by this board. 

The records further show that the retirement board rendered a 
decision that the findings at this time justifv a diagnosis of mod- 
erate neurasthenia, but do not justify a permanent rating for the 
same. The findings as shown on the above mentioned physical 
examination have been considered by this board and thb board con¬ 
curs in the retirement board's decision and the claimant is, there¬ 
fore, rated temporary partial twenty-nine per cent from May 2, 
1929, the date of the above mentioned examination report. 

Xo heart pathology is shown to exist on the physical (examination 
report of May 2, 1929. It will be noted that this claimant's Army 
records show him to have suffered from gas inhalation, and the first 
physical examination in file showing bronchitis was May 2. 1929. 
The diagnosis of bronchitis, chronic, mild, has been accepted by the 
retirement board. 

It appears that such findings as would justify a diagnosis of 
myocarditis shown on the various examinations in file were in reality 
symptoms of bronchitis. The retirement board has rendered a deci¬ 
sion that bronchitis, mild, is service connected. This bbard concurs 
in that opinion. 


22-23 


Rating sheet—Page 2 


The claimant's pre-war occupation was lawyer with a chest variant 
of 2. Therefore, according to the rating schedule, brorichitis mild, 
is rated as less than ten per cent from date of discharge. 
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There is no evidence in file indicating that the claimant’s tonsillitis 
nor deviated nasal septum are in any way due to his military service. 

N. P. temporary partial, seventy-five per cent (75%) from dis¬ 
charge to 1-1-23. 

Temporary total, from 1-1-23 to 1-15-23. 

Temporary partial, seventy-five per cent (75%) from 1-15-23 to 
11-19-24. 

Temporary" partial, thirty-five per cent (35%) from 11-19-24 to 
9-14-26. 

Permanent partial, thirty-five per cent (35%) from 9-14-26 to 
5-1-29. 

Temporary partial, twenty-nine per cent (29%) from 5-2-29. In¬ 
curred in or aggravated by service as provided in Section 300. W. R. 
I. Act, as amended. Neurasthenia, moderate. (Formerly diagnosed 
myocarditis.) (Service connection based on A. G. O. report.) 

Variant: Nervous system, 6. 

•/ 

Resp.: Less than ten per cent ( — 10%). no per cent, from date 
of discharge. Incurred in or aggravated by service as provided 
in section 300. W. R. I. Act. as amended. Bronchitis, chronic, 
mild. (Service connection based on A. G. O. report). 

Variant: Chest, 2. 


24 Rating sheet—Page 3 

EENT: Disability not incurred in nor aggravated by service. 
Tonsillitis, chronic, follicular, bilateral. 

The condition is in the nature of a physical or mental inferiority; 
not a disease or injury within the meaning of the Act; existed prior 
to enlistment; not noted at enlistment; evidence in file shows clearly 
that the condition, was not incurred in nor aggravated by service. 
Nasal septum, deviation of. 

Permanent total not warranted. 

The claimant did not personally appear. 

Last previous rating dated 9-22-26—Amended. 

Rerated on hospital discharge report of 5-2-29. 

M. W. DeBerry, M. I).. Medical Member, 

E. R. Honts. Claim* Member, 

B. O. Murph. Acting Chairman, Occupational Member, 
Rating Board Xo.—Regional Office, San Antonio, Texas. 

25 lBack of Form 5(>4 (old 2505) ! 

The following are examples of the manner in which the ratings 
are to be made: 

N. P.-(% in figures) from-. etc. 

Incurred in or aggravated by service, as provided in section 300. 
W. R. I. Act, as amended. 

Total paralysis musculo-spiral nerve; major arm. 

Variant: Arm, 5. (To be added for ratings after 1/1/26.) 

(Where disability is incurred between 4/6/17 
and 7/2/21) 

Resp.: No disability from date of separation from service to-. 

From that date disability is-(% in figures), etc. 
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Held as incurred in or aggravated by service under the terms of 

the second proviso, section 200, W. W. V. A., 1924, as amended. 

Connected upon, etc.: 

Tuberculosis, pulmonary, active, moderately advanced. 

Variant: Chest, 7. 

26 Demuner 

i 

Filed December 26, 1929 

i 

i . 

♦ * * * * * I * 

Comes now the relator, by his attorneys, and demurs to the an¬ 
swer of the respondent in the above-entitled cause and says that the 
same is bad in substance. 

S. T. Anse;,, 

G. M. WlLMETH, 

Attorneys for Relator. 

Note 

Among the points of law to be argued in support of t^ie foregoing 
demurrer are the following: 

1. That the rate of 35 per cent permanent disability from and 
after September 14,1926, was a legal rating entitling relator to retire¬ 
ment, and may not be modified by a subsequent rating for purpose 
of retirement. 

2. That the power to make a disability rating is the Director’s 
and when exercised by him in respect of a person subject to be rated 
the resultant rating is lawful and the Director becoines functus 
officio except as otherwise empowered by statute. 

3. The administration of the act is committed exclusively to the 
respondent Director of the Veterans’ Bureau; his duty ii mandatory 
and ministerial; upon his admissions he should be commanded to 
perform it. 

For other good and sufficient grounds of demurrer Apparent on 
the face of said answer. 

| 

27 Supreme Court of the District of Columbia j 

I 

Monday, January^ 13, 1930. 

Session resumed pursuant to adjournment: Hon. F. L. Siddons, 
Justice, presiding. 

* * * * * * * 

Upon consideration of the demurrer filed herein to |the answer 
of the respondent, it is ordered that said demurrer be, arid the same 
is hereby sustained. 

Order 

Filed January 25,1930 j 

****** * 

! 

The demurrer to the answer filed by the respondent in! the above- 
entitled cause having been sustained on the 13th day of January, 


i 

i 
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A. D. 1930, counsel being heard, the cause considered by the Court, 
and the respondent electing to stand on the answer filed herein, it is, 

ORDERED, by the Court, this 25th day of January, A. D. 1930, 
that the writ of mandamus prayed for issue forthwith. 

F. L. Siddoxs. Justice. 

From the foregoing order of the Court, the respondent notes an 
appeal to the Court of Appeals of the District of Columbia. 

F. L. Siddoxs, Justice. 

28 Assignment of error's 

Filed January 28. 1930 

•> / 

******* 

Now comes the respondent, Frank T. Hines, Director of the 
United States Veterans' Bureau by his attorney, Leo A. Rover, 
United States Attorney in and for the District of Columbia, and 
assigns as errors herein, the following: 

1. "Hie court erred in holding that the respondent has no power 
to review and on such review to modify, revise or reduce a rating 
made by a rating board subordinate to the respondent. 

2. The court erred in sustaining the petitioner’s demurrer and 
ordering a writ of mandamus to issue against the respondent. 

Leo A. Rover. 

United States Attorney. 

Johx W. Fihelly, 
Assistant United States Attorney. 


Service of copy of the foregoing assignment of errors accepted 

this 28 dav of January, 1930. 

« > 

S. T. Ax SELL. 

Designation of record 
Filed January 28. 1930 

******* 

The clerk will please include in the transcript of record on appeal 
to the Court of Appeals of the District of Columbia the following: 

1. Petition for writ of mandamus and rule to show cause. 

29 2. Respondent’s return to rule to show cause and answer to 

the petition. 

3. Demurrer to respondent’s return and answer. 

4. Minute entry of judgment sustaining demurrer and ordering 
writ to issue. 

5. Minute entry showing notation of appeal in open court. 

6. Assignment of errors. 

7. This designation. 

Leo A. Rover, 

United States Attorney. 
John W. Fihelly, 
Assistant United States Attorney. 

Service of copy of the foregoing designation of record accepted 
this 28 day of January, 1930. 


S. T. Ansell. 
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30 Supreme Court of the District of Columbia 

i 

l 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages numbered 
from 1 to 29, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 77415 at Daw, wherein 
The United States of America, ex relatione, Harry V. Fisher is 
Petitioner and Frank T. Hines, Director of the United States Veter¬ 
ans’ Bureau is respondent, as the same remains ujxm the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name land affix the 
seal of said Court, at the City of Washington, in said ^District, this 
4th day of April, 1930. 

i 

[seal.] - 1 —, Clerk. 

i 

j 

| Indorsement on cover: | District of Columbia Supreme Court. 
No. 5175. Frank T. Hines, Director, &c., appellant, vsl The United 
States of America, ex rel. Harry V. Fisher. Court of Appeals, 
District of Columbia. Filed Apr. 4,1930. Henry W. Hodges, clerk. 
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In the Court of Appeals of the District of 

Columbia 

• i 


No. 5175 


Frank T. Hines, Director of the Unitei}> States 
Veterans’ Bureau, appellant 

v. | 

The United States of America, ex relatione, 

Harry V. Fisher, appellee 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMP IA 


- i 

; 

BRIEF FOR APPELLANT 


STATEMENT OF THE CASE 

This case arises through the filing of a petition 
for writ of mandamus by one Harry V. Fisher, peti¬ 
tioner, against Frank T. Hines, Director of the 
United States Veterans’ Bureau, respondent, to re¬ 
quire the respondent to award to the petitioner 
benefits provided by the Act of May 24, 1928, 45 
Stat. 735, the respondent having denied tlie clftim of 
the petitioner for said benefits. Rule toj show’ 
cause issued November 21,1929 (R. 5), and the re¬ 
spondent Hines filed his return to the ruie and 
answer to the petition on December 20,1929 (R. 5). 
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(I) 
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Petitioner filed a demurrer to the respondent’s 
answer on December 26, 1929. (R. 15.) Hearing 

was had on the petition, answer and demurrer on 
January 13,1930, and the Trial Court sustained the 
demurrer^ (R. 15.) Respondent elected to stand 
upon his answer and the Court ordered that a writ 
of mandamus issue as prayed. The respondent in 
open court noted an appeal to this Court of Appeals 
from such judgment order. (R. 16.) While the 
facts are found in detail in the petition and answer 
a brief summary thereof material to the issue will 
be here set forth. 

Fisher was an officer in the Army during the 
World War within the meaning of the Act of May 
24,1928, 45 Stat. 735. He was discharged on April 
30. 1919. Thereafter he applied for benefits under 
the then existing Acts administered by the respon¬ 
dent and his predecessors. Thereafter, to wit, 
effective September 14, 1926, petitioner was rated 
by the United States Veterans’ Bureau 35 per cent 
permanently disabled for disability held to have 
been incurred in line of dutv and resulting directlv 
from his said war service. On July 6, 1928, peti¬ 
tioner duly made application to respondent for 
retirement under the provisions of the said Act of 
May 24, 1928. Thereafter the respondent on 
November 13,1929, reconsidered petitioner’s claim 
and determined the petitioner was not then and 
never had been entitled to a rating in accordance 
with law of not less than 30 per cent permanent 
disability resulting directly from his service as an 


I 


officer of the Army, Navy, or Marine Corps of the 
United States during the World War and declined 
to award him the benefits of the said Emergency 
Officers’ Retirement Act. 

PERTINENT STATUTES 

i 

I 

The director, subject to the general direc¬ 
tion of the President, shall administer, 

' . | 7 
execute, and enforce the provisions of this 

Act, and for that purpose shall have full 
power and authority to make rules and reg¬ 
ulations, not inconsistent with the provi¬ 
sions of this Act, which are necessary or 
appropriate to carry out its purposes, and 
shall decide all questions arising under this 
Act and all decisions of questions ojf fact 
affecting any claimant to the benefits of 
Titles II, III, or IV of this Act, shall be 
conclusive except as otherwise provided 
herein. * * *. (Sec. 5, World Wat Vet¬ 
erans’ Act, 1924; 43 Stat. 608.) 

* * * A schedule of ratings of Reduc¬ 

tions in earning capacity from injuries or 
combinations of injuries shall be adapted 
and applied by the bureau. * * *. (Sec. 

202 (4), World War Veterans’ Act, 1924; 
43 Stat. 618.) 

Upon its own motion or upon application 
the bureau may at any time review an award 
and, in accordance with the facts found upon 
such review, may end, diminish, or increase 
the compensation previously awardect, or, 
if compensation is increased, or if compensa¬ 
tion has been refused, reduced, or discon¬ 
tinued, may, subject to the provisions of 


i 

i 

I 

i 
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Section 210 hereof, award compensation in 
proportion to the degree of disability sus¬ 
tained as of the date such degree of disability 
began, but not earlier than the date of dis¬ 
charge or resignation. Except in cases of 
fraud participated in by the beneficiary, no 
reduction in compensation shall be made re¬ 
troactive, and no reduction or discontinuance 
of compensation shall be effective until the 
1st day of the third calendar month next 
succeeding that in which such reduction or 
discontinuance is determined. (Sec. 205, 
World War Veterans’ Act, 1924, 43 Stat. 
622.) 

An Act making eligible for retirement under certain condi¬ 
tions, officers and former officers of the Army, Navy, and 
Marine Corps of the United States, other than officers of 
the Regular Army, Navy, or Marine Corps, who incurred 
physical disability in line of duty while in the service of 
the United States during the World War. 

Be it enacted by the Senate and Home 
of Representatives of the United States of 
America in Congress assembled, That all 
persons who have served as officers of the 
Army, Navy, or Marine Corps of the United 
•States during the World War, other than 
as officers of the Regular Army, Navy, or 
Marine Corps who during such service have 
incurred physical disability in line of duty, 
and who have been, or may hereafter, within 
one year, be, rated in accordance with law 
at not less than 30 per centum permanent 
disability by the United States Veterans’ 
Bureau for disability resulting directly from 
such war service, shall, from date of receipt 
of application by the Director of the United 
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i 
I 

States Veterans’ Bureau, be placed I upon, 
and thereafter continued on, separate retired 
lists, hereby created as part of the Army, 
Navy, and Marine Corps of the United 
States, to be known as the emergency offi¬ 
cers’ retired list of the Army, Navy, dr Ma¬ 
rine Corps of the United States, respectively, 
with the rank held by them when discharged 
from their commissioned service, and; shall 
be entitled to the same privileges as are now 
or may hereafter be provided for by lkw or 
regulations for officers of the Regular Army, 
Navy, or Marine Corps who have bedn re¬ 
tired for physical disability incurred in line 
of duty, and shall be entitled to all hospitali¬ 
zation privileges and medical treatment as 
are now or may hereafter be authorized by 
the United States Veterans’ Bureau,! and 
shall receive from date of receipt of their 
application retired pay at the rate of 75 per 
centum of the pay to which they werd en¬ 
titled at the time of their discharge i'rom 
their commissioned service, except pay under 
the Act of May 18, 1920: Provided, Th4t all 
pay and allowances to which such peijsons 
or officers may be entitled under the provi¬ 
sions of this law shall be paid solely out of 
the military and naval compensation appro¬ 
priation fund of the United States Vet exons’ 
Bureau, and shall be in lieu of all disability 
compensation benefits to such officers or per¬ 
sons provided in the World War Veterans’ 
Act, 1924, and amendments thereto, except 
as otherwise authorized herein, and except 
as provided by the Act of December 18,1922: 



Provided further, That all persons who have 
served as officers of the Army, Navy, or 
Marine Corps of* the United States during 
the World War, other than as officers of the 
Regular Army, Navy, or Marine Corps, who 
during such service have incurred physical 
disability in line of duty, and who have here¬ 
tofore or may hereafter be rated less than 
30 per centum and more than 10 per centum 
permanent disability by the United States 
Veterans’ Bureau, for disability resulting 
directly from such war service, shall, from 
date of receipt of application by the Director 
of the United States Veterans’ Bureau, be 
placed upon, and thereafter continued on, 
the |appropriate emergency officers’ retired 
list, created by this Act, with the rank held 
by them when discharged from their com¬ 
missioned service, but without retired pay, 
and shall be entitled only to such compen¬ 
sation and other benefits as are now or mav 

* 

hereafter be provided, by law or regulations 
of the United States Veterans’ Bureau, to¬ 
gether with all privileges as are now or may 
hereafter be provided by law or regulations 
for officers of the Regular Army, Navy, or 
Marine Corps who have been retired for 
physical disability incurred in line of duty: 
And provided further , That the retired list 

created bv this Act of officers of the Armv 
%/ %/ 

shall be published annually in the Army 
Register, and said retired lists of officers of 
the Navy and Marine Corps, respectively, 
shall be published annually in the Navy 
Register. 
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Sec. 2. No person shall be entitled t|o bene¬ 
fits under the provisions of this Act except he 
make application as hereinbefore provided 
and his application is received in the jUnited 
States Veterans’ Bureau within !twelve 
months after the passage of this Act: Pro - 
vided. That the said director shall establish 
a register, and applications made hereunder 
shall be entered therein as of the actuhl date 
of receipt, in the order of receipt in tl)e Vet¬ 
erans’ Bureau, and such register shall be con¬ 
clusive as to date of receipt of any applica¬ 
tion filed under this Act. The term “World 
War,” as used herein, is defined as including 
the period from April 6,1917, to July 2,1921. 
Act of May 24, 1928 (45 Stat. 735). I 

ASSIGNMENT OF ERRORS 

i 

1. The court erred in holding that the respondent 
has no power to review and on such review to 
modify, revise, or reduce a rating made by a rating 
board subordinate to the respondent. 

2. The court erred in sustaining the petitioner’s 
demurrer and ordering a writ of mandamus to issue 
against the respondent. 

ARGUMENT 

In the case of Frank T. Hines, etc,, v. United 

i 

States of America, ex rel. Staunton K. Livingston, 
58 Wash. Law Rep. 458, Livingston was an officer 
in the Army during the World War withip the 
meaning of the Act of May 24, 1928, 45 Stall 735. 
He was discharged on January 20, 1920. There¬ 
after he applied for benefits under the then existing 

i 

I 

i 

l 

i 
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Acts administered by the respondent and his pred¬ 
ecessors. It was first determined that he suffered 

disability due to his war service of 13%: that 

•/ 4 

later, and on March 11,1926, he was rated as suffer¬ 
ing a disability resulting from his war service to a 
degree of 31%, and this rating continued, and 
he received the benefits by reason of such rat¬ 
ing until June 18, 1927, when he again became an 
officer in the United States Army, whereupon, pur¬ 
suant to Section 212 of the World War Veterans’ 
Act, 1924, 44 Stat. 798, compensation payments 
were terminated, since said Section 212 provides: 
“That compensation under this title shall not be 
paid while the person is in receipt of active serv¬ 
ice * * * pay.” In August, 1928, the peti¬ 

tioner applied to the respondent for benefits under 
the said Act of Mav 24, 1928, commonly known as 
the Emergency Officers’ Retirement Act. The re¬ 
spondent at first declined to award the petitioner 
anv benefits under said Act because of certain deci- 
sions of the Comptroller General of the United 
States, holding, to wit, in substance, that because of 
the petitioner's regular commissioned service sub¬ 
sequent to his emergency commissioned service he 
was not entitled to the benefits of the said Emer¬ 
gency Officers’ Retirement Act, which decision of 
the Comptroller General the respondent acquiesced 
in and used as the basis of the original rejection of 
petitioner’s claim. Later, on reconsideration of 
the rule announced by the Comptroller General, 
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aforesaid, the respondent directed in substance that 
if a claimant in petitioner’s class was otherwise 
eligible for retirement that the benefits of the Emer¬ 
gency Officers’ Retirement Act should be Awarded. 
Thereafter the respondent on the 23d day of 
August, 1929, reconsidered petitioner’s claim and 
determined that his disabilities resulting! directly 
from his emergency commissioned service jwere not 
shown to be permanently disabling to a degree of 
more than ten per cent and declined to award peti¬ 
tioner the benefits of the Emergency Officers’ Re¬ 
tirement Act. Thereupon Livingston filed a peti¬ 
tion for a writ of mandamus to compel respondent 
to award him the benefits of the Act supra asserting 
in effect that the former rating of 31% must 
forever stand and that the respondent was deprived 
of all further discretion in passing upon the claim 

i 

of petitioner for benefits under the Emergency 
Officers’ Retirement Act. Respondent filed his 
answer to petitioner’s petition setting out in detail 
the facts herein above stated. To the answer of 
respondent, petitioner filed a demurrer. The Trial 
Court sustained petitioner’s demurrer and Ordered 

i 

that a writ of mandamus issue as prayecj. from 
which action of the Trial Court respondent ap- 

I 

pealed to this Honorable Court. In disposing of 
respondent’s appeal, this Court speaking through 
Mr. Chief Justice Martin said: I 

i 

* * * In August, 1928, the relator 

applied to the respondent for benefits sunder 


i 
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the foregoing act, claiming retired pay under 
the rating of 31 per centum permanent dis¬ 
ability, as last determined bv the bureau 
prior to the passage of the act. This appli¬ 
cation was denied by respondent upon the 
ground that the relator’s subsequent serv¬ 
ice in the Regular Army barred him from 
the benefits of the Act. Thereupon relator 
brought the present action in the lower 
court, praying for a writ of mandamus to 
compel the respondent to place relator upon 
the separate retired list created by the Act 
with the rank of first lieutenant, and to pay 
or cause to be paid to him retired pay at 
the rate of 75 per centum of the pay to which 
he was entitled at the time of his discharge 
from his commissioned service. 

While the case was pending in the lower 
court the respondent abandoned the conten¬ 
tion that relator’s claim for retirement 
under the Act was barred by his service in 
the Regular Army. See Hines, Director, 
Appellant, v. V. S. ex rel. John Cavanagli ,— 
App. D. C., —; W. L. R. Vol. 58, No. 15, 
p. 230. The respondent however then caused 
relator’s case to be reviewed, and it was held 
that relator was not permanently disabled 
to a degree of more than 10 per centum. 
The l-espondent accordingly placed relator 
upon the emergency officers’ retired list, but 
without retired pay under the Act. 

The decisive issue in this case arises from 
the action of the respondent in thus rating 
or rerating the relator in August, 1929. The 
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relator claims that the rating of 31 per 
centum which the bureau had awaiided him 
prior to the passage of the Act was final, 
conclusive and mandatory upon respondent, 
and that the Act did not confer upon the 
bureau either the duty or authority to rerate 
him after the date of its passage. The deci¬ 
sion of the lower court sustained this con¬ 
tention, and in our opinion this wgs error. 

It is provided by Section 202 (4) of the 
World War Veterans’ Act, 1924, 43 Stat. 
618, that a schedule of ratings of reductions 
in earning capacity from injuries pr com¬ 
binations of injuries shall be adopted and 
applied by the Veterans’ Bureau; land by 
Section 5 of the same act (p. 622) itj is pro¬ 
vided that upon its own motion or upon ap¬ 
plication the bureau may at any tim^ review 
an award and, in accordance with tfie facts 
found upon such review, may end, ditninish, 
or increase the compensation previously 
awarded. It is recited in the first proviso of 
the Emergency Officers’ Retirement Act 
that the pay and allowance provided for offi¬ 
cers under the Act shall be in lieuj of all 
disability compensation benefits for such offi¬ 
cers provided by the preceding act, to wit, the 
World War Veterans’ Act of 1924. j Inas¬ 
much as the benefits granted by both acts 
arise from ratings made by the Veterans’ 
Bureau, it is not reasonable to believe that 
Congress intended to deprive the tjureau, 
when acting under the latter act, of the 
power to review its ratings which is expressly 


i 


i 
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granted to it by the former act. Moreover 
the language of the latter act confirms this 
view. It is recited in the second proviso 
of this act that all officers such as are 
described in the first paragraph of the act, 
“who have heretofore or may hereafter be 
rated less than 30 per centum or more than 
10 per centum permanent disability by the 
United States Veterans’ Bureau,” shall be 
entitled to certain benefits “but without re¬ 
tired pay.” This provision authorizes the 
rating of all such officers by the bureau at 
^ any time after the passage of the Act, in or¬ 
der to determine whether the physical dis¬ 
ability incurred bv the officer is less than 30 

v •/ 

per centum and more than 10 per centum 
permanent disability. The provision pre¬ 
scribes no limitation of time within which 
such rating may be made, nor does it con¬ 
tain any exception as to officers who may 
have been rated at more than 30 per centum 
permanent disability prior to the enactment 
of the Act. We are convinced that it was 
the intent of Congress that the bureau should 
exercise the same authority to review ratings 
under this Act, which was conferred upon 
it by the World War Veterans’ Act of 1924, 
43 Stat. 622, and that it was not the legisla¬ 
tive intent that the bureau should become 
“functus officio” so soon as its first rating 
was made in a case. We are supported in 
this conclusion by the Opinion of the Attor¬ 
ney General of the United States, 35 Op. 519, 
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January 18, 1929. It follows thut the re¬ 
spondent was acting within his jurisdiction 
when he caused the relator’s rating to be 
reconsidered, and a writ of mandamus will 
not lie to control the exercise of respondent’s 
judgment in such case. Forbes v. Welch, 
52 App. D. C. 303; Hines v. Welch, 57 App. 
D. C. 371; Hines v. Starnes, 58 App. D. C. 
219; Kalasanckas v. Hines, — Appj D. C. —, 
58 W. L. R. No. 13, p. 202. 

The judgment of the lower court is re¬ 
versed, and the cause is remanded! for fur¬ 
ther proceedings not inconsistent herewith. 

In the case at bar, as in the Livingston case, the 
petitioner, appellee, at the time he applied to the 
respondent for benefits under the Emergency Offi¬ 
cers’ Retirement Act, stood rated by th£ United 

States Veterans’ Bureau as permanently jdisabled 

! 

to a degree of thirty per cent or more, dfie to his 

i 

Emergency Commissioned service during the 
World War. Subsequent to the filing of the claim 
for benefits of the Emergency Officers’ Reiirement 
Act the respondent reconsidered petitioner’s case 

i 

and determined that he had no permanent disability 
to a degree of thirty per cent or more due to his 
emergency commissioned service during the W orld 
War, and declined to award him the benefits of said 
Act. Therefore, it is respectfully submitted that 
the decision in the Livingston case is decisive of 
the question involved in this appeal and ftiat the 


i 


i 
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judgment should be reversed with directions to 
overrule petitioner’s demurrer and dismiss his 
petition. 

Leo A. Rover, 

United States Attorney. 
John W. Fihelly, 
Assistant United States Attorney. 
William Wolff Smith, 

General Counsel, 

United States Veterans' Bureau. 
James T. Brady, 

Assistant General Counsel, 

United States Veterans' Bureau. 
Annabel Hinderliter, 

Attorney, 

United States Veterans' Bureau. 
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All these cases present the same single question; 
therefore we ask that we may present them together 
and that they be disposed of together. They are 
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i 
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appeals from judgment in mandamus commanding 
appellant Director to place relators on the Emergency 
Officers’ Retired List created by the Act of May 24, 
1928 (45 Stat 735; 38 U. S. C. §§ 581, 582), with 
retired pay as by that act provided. 

We concede; that these cases are on all-fours with 
the case of Hines v. Livingston (No. 5144) decided 
by the court June 2, 1930, and that that decision 
governs these cases, if it is to be adhered to. We 
submit, with all deference, that the Living ton case 
should not be regarded as concluding the court and 
preventing a consideration of these cases on their 
merits. We think adherence to the rule of stare 
decisis ought to be withheld in justice to these ap¬ 
pellees. No violence will be done the rule. These 
cases were filed and decided in the court below before 
this court disposed of the Livingston case; no vested 
rights are involved; and this court’s construction of 
the statute is not so settled as to make further 
examination harmful. Furthermore, we think the 
court itself would prefer to consider the question 
again on its merits. It seems clear to us that the 
court reached its construction of the Emergency Of¬ 
ficers 7 Retirement Act in violation of fundamental 
rules; that the court in effect legislated; the lan¬ 
guage of the statute left no room for doubt or con¬ 
struction ; that it struck down and out of the statute 
the plain, prime, elemental mandate that all who have 
been rated , as well as all who may hereafter within 
one year be rated, at 30 per centum permanent dis¬ 
ability shall be placed upon and continued on the 
retired list. We think the court was wrong; that it 
in effect rewrote the statute; that in doing so it 
denied the relief, which Congress had granted, to a 
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considerable number of veteran officers wblo had been 
rated as permanently disabled at 30 per I centum or 
more for years before the Emergency Officers’ Re¬ 
tirement Act was passed, stood so disabled and rated 
when it was passed, and are so disabled yet, there 
being no change in physical condition but only a 
change in the Bureau’s opinion, reached; after the 
passage of the Act, to the effect that the; disability 
was of a lesser incapacitating effect than the Bureau 
itself had formerly rated it to be. 

i 

L 

The Language of the Act is Unmistakable and 

Mandatory. 

The Act says: j 

“That all persons who have been , or inay here¬ 
after, within one year, be, rated in accordance 
with law at not less than 30 per centum per¬ 
manent disability by the United States Veterans 
Bureau * * * shall be placed upon and 

thereafter continued on separate retired lists.” 

This Act, speaking from the date of its j passage, 
looks back upon one class of men who hav$ already 
been determined to be disabled to a retirablje degree 
and makes them actual beneficiaries; it looks forward, 
for the limited time of a year, to those who may 
within that time be determined to be disabled to the 
retirable degree, a class of possible beneficiaries. The 
disabilities of the first class had already been de¬ 
termined, were known to the bureau and ;to Con¬ 
gress. Congress knew of these who had been so 
rated, knew their rank and the cost of their re¬ 
tirement. Congress adopted their ratings into legis- 



lation. These officers whose disabilities were known 
and adopted into the Act occupied most of the 
legislative purview. Knowing their disabilities, Con¬ 
gress exercised its judgment and power and com¬ 
manded that these be retired. It did not subject its 
judgment and power thus exercised to any adminis¬ 
trative ‘ ‘ review. ’ ’ But Congress did not penetrate 
farther than one year into the future. Retirable 
disabilities that might develop or be determined 
within the year could not be known to Congress or 
bureau and could be ascertained only by bureau 
ratings to take place within the year. These ratings 
were to be made by the bureau; the making of them 
required bureau judgment and discretion; when rat¬ 
ings to the retirable degree were made within the 
year by the bureau, Congress commanded that these 
so rated also be retired. Clearly Congress adopted 
conclusively the retirable ratings already made by 
the bureau prior to and up to the passage of the 
Act, May 24, 1928; it could not adopt ratings which 
might be made within the year after the passage of 
the Act and which could only be made upon the 
judgment of the bureau. As to the ratings already 
made the bureau was concluded and over them re¬ 
tained no jurisdiction. 


II. 

The Legislative History of the Act Shows Indis¬ 
putably that Congress Adopted the Eatings Al¬ 
ready Made and put Them Beyond the Bureau’s 
Jurisdiction to Review. 

Bills word for word the same as the bill that 
finally passed (except in two insignificant particu- 
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lars) were pending before the two Houses j for more 
than 5 years. Every one of them contained these 
very words. Many hearings were had. |On these 
bills the Senate Committee favorably reported 5 
times and the House Committee 4 times. T^ie Senate 
passed it 3 times after full debate. We I have ex¬ 
amined all the legislative history of this Act. All 
the hearings, all the Committee reports, arid all the 
debates in both Houses, were to the express effect 
that those who had already been rated by the bureau 
at SO per centum permanently disabled were the im ¬ 
mediate beneficiaries and would be immediately re¬ 
tired. Keports from the bureau as to the number 
and rank of those so rated were called for from time 
to time and were used in hearings, Committee re¬ 
ports, and debates as showing those who needed im¬ 
mediate relief and would be immediately retired. In 
both Houses, the Committee members in charge of 
the bill stated over and over again that the number 
of immediate beneficiaries included “all who have 
now been found to be 30 per cent permanently dis¬ 
abled.” During all the years the bill was pending 
not a word was ever stated in either Housp to sug¬ 
gest even faintly the possibility of a bureau re¬ 
rating, except the one hasty statement paade in 
the House. To that statement prompt pejoinder 
was made against the view expressed by the single 
committee member that the language permitted a 
rerating, and rejoinder was further made jthat the 
Veterans Bureau did not agree with the view that 
a rerating was permissible under the language. And 
immediately after the passage of the Act the Gen¬ 
eral Counsel of the Veterans Bureau held that— 
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“Inasmuch as the present Act contains the 
phrase ‘who have been or may hereafter be’ it 
is believed that where an officer has a disability 
in line of duty resulting directly from his mili¬ 
tary service on account of which he received a 
thirty per centum permanent partial disability 
rating prior to the passage of the Act, he would 
be entitled to appropriate benefits of the Act, 
even though since the passage of the Act he has 
been rated less than ten per cent permanently 
disabled/’ 


m. 

While the Act was on its Final Passage the Commit¬ 
tees Reported to the two Houses by Name Those 
who Then Stood Rated at 30 per cent Permanent 
Disability by the Bureau as Those Who Would be 
Immediately Retired. 

The Committees called upon the Bureau for the 
lists of “Beneficiaries, by States, showing the names, 
addresses, occupations, dates of birth, extent of dis¬ 
ability, monthly compensation now paid by the gov¬ 
ernment, and the proposed monthly payment under 
the Tyson-Fitzgerald Bill.” The Bureau reported 
to the Committees all who stood rated at 30 per 
cent permanent disability as beneficiaries under the 
Act. These reports from the Bureau formed the 
basis of the Committee reports and debates. See 
Senate Report 115, 70th Cong. 1st Session, House 
Report No. 1082, 70th Cong., 1st Sess., March 29, 
1928, to accompany S. 777, which became the Emer¬ 
gency Officers’ Retirement Act of May 24, 1928. For 
example, on page 88 of said list of “beneficiaries” as 
contained in said Committee reports will be found: 
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“Name: Fisher, Harry V. 
Address: Alpine, Texas. 
Occupation: Lawyer. 

Birth year: 1889. 

Extent of disability: Permanent 
per cent. 


partial, 


35 


Monthly compensation now paid: i$35.00. 
Proposed monthly pay under Tvson-Fitzgerald 
$125.00.” i 


i 

Neither the World War Veterans Act nor any Other 
Statute Confers Jurisdiction Upon the Veterans 
Bureau to Change a 30-per cent Permanent Dis¬ 
ability Rating Standing on the Date of the 
Passage of the Emergency Officers’ Retirement 
Act and by Reducing Such Rating Deny Appli¬ 
cant Retirement. I 


The World War Veterans’ Act provides for com¬ 
pensation to be based upon ratings ma<jle by the 
Bureau. In certain diseases and disabilities how¬ 
ever the Act itself fixes the rating. Thi$ court in 
the Livingston case deduced the Bureau’s j authority 
to rerate 30 per cent permanent ratings standing on 
May 24, 1928, out of Sec. 205 of the World War 
Veterans Act, which is as follows: 

i 

i 

“Sec. 205. Upon its own motion or upon appli¬ 
cation the bureau mav at anv time review and 

V m/ 

award and, in accordance with the faqts found 
upon such review, may end, diminish, or increase 
the compensation previously awardedj, or, if 
compensation is increased, or if compensation 
has been refused, reduced, or discontinued, may 
(subject to the provisions of Section 210 hereof) 
award compensation in proportion to thp degree 

I 

1 
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of disability sustained as of the date such degree 
of disabiljty began, but not earlier than the date 
of discharge or resignation. Except in cases of 
fraud participated in by the beneficiary, no re¬ 
duction in compensation shall be made retroac¬ 
tive, and no reduction or discontinuance of com¬ 
pensation shall be effective until the 1st day of 
the third calendar month next succeeding that in 
which such reduction or discontinuance is deter¬ 
mined/ * 

True, the benefits granted by both Acts arise from 
ratings made by the Veterans Bureau; but it does 
not follow that the above right of review extends to 
ratings of 30 per cent permanent disability made by 
the Bureau prior to the passage of the Emergency 
Officers’ Retirement Act. The former Act related 
only to compensation , the latter to retirement , retire¬ 
ment pay, and official privileges; the former relates 
to all disabled veterans, officers and men, the latter 
only to commissioned officers. The two Acts are en¬ 
tirely different in purpose, scope, and application. 
For any authority to review ratings in the adminis¬ 
tration of the Emergency Officers’ Retirement Act, 
that Act itself must be looked to; its provisions 
govern. That Act provides for no review of those 
ratings. On the contrary, as just shown and as its 
terms unequivocally declare, such ratings made prior 
to the passage of the Act were adopted and written 
into the Act and are thus placed beyond the power of 
the Bureau to review or modify. 


y. 

! 

► The Act Gives the Director of the Veterans Bureau 

no Discretion in Respect of Disability Ratings of 
30 per centum or More Made Prior to its Passage. 

* 

The Court of Appeals, having found th^t the Di¬ 
rector was acting within his jurisdiction when he 

* caused petitioner’s rating to be reconsidered, held 
that a w T rit of mandamus would not lie to control 
the exercise of his judgment. But the question is, 
Did the Director have jurisdiction to revise the 
rating? 

It is conceded, of course, that in general the 
Director has full discretion to determine and rate 

* disability for compe'nsation under the Wc^rld War 

► Veterans Act, and in doing so is not subject to 
judicial control. However, even in matters! of com¬ 
pensation, the Director has no discretion where Con- 

' gress itself has fixed the rating and degree of the 

* disability, as it has done for example in Section 
202 (3). See Hines v. Starnes, 58 App. D. cjj. 219, 26 
F. (2) 997. This is not a case in which thb statute 

* confers final authority upon an executive official to 
construe the statute, exclusive of the courts. The 
mandatory language of this statute makes i!t one of 
that class in which the petitioner is entitled to call 
upon the officer to do an act beneficial to the peti- 

. tioner, as was the case in Kendall v. TJ. S.» 12 Pet. 

524, 9 L. ed. 1181; Lane v. Hoagland, 244 Ul S. 174, 
61 L. ed. 1066; Ballinger v. U. S., 216 U. Si 240, 54 

► L. ed. 464; Garfield v. TJ. S., 211 U. S. 249, 53 L. ed. 
168; Roberts v. TJ. S., 176 U. S. 221, 44 L. ed. 443; 
Butterworth v. TJ. S., 112 U. S. 50, 28 L. pd. 656; 

t U. S. v. Slnurz, 102 U. S. 378, 26 L. ed. 167. 
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We think that these are cases to which language 
may appropriately be applied as strong as that em¬ 
ployed by the court in Roberts v. U. S. ex rel . 
Valentine, supra. 

Respectfully submitted, 

Samuel T. An sell, 

Attorney for Appellees . 

Burr Tracy An sell, 

George M. Wilmeth, 

Of Counsel. 

Transportation Building, Washington, D. C. 
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FRANK T. HINES VS. UNITED STATES 


disability and has paid petitioner compensation in accordance with 
said ratings, as follows: 

From May 23, 1923, to May 1, 1925, 12 per centum, temporary. 

From May 1, 1925, to December 1, 1925, 25 per centum, temporary. 

From December 1, 1925, to March 26, 1926, 25 per centum, tem¬ 
porary. 

From March 26, 1926. to July 9, 1928, 25 per centum, permanent, 
And effective July 9, 1928, the said United States Veterans’ Bureau 
rated said petitioner and his disability at 35 per centum permanent 
disability resulting directly from said commissioned service, and 
since said July 9, 1928, said bureau has awarded and paid petitioner 
monthly compensation based up said rating of 35 per centum per¬ 
manent disability, and notified petitioner of said rating and said 
award of compensation for said disability bv bureau letter dated 
August 18, 1928, the pertinent parts of which are as follows: 

“Dear Sir: This is to advise you that on August 3, 1928, the 
entire file in your claim for compensation was reviewed by central 
office board of appeals, section E, San Francisco, California. 

“ It was the decision of the board that vou are entitled to a rating 
of permxi'n.ent partial , 35%, $35.00 per month from July 9, 1928, for 
your disability due to amebic dysentery, chronic. Accordingly an 
amended award has been made in your case allowing you compen¬ 
sation as above indicated. 

“Your disability due to myalgia, right shoulder, is not 
3 shown to have been incurred in or aggravated by your mili¬ 
tary service. It is also the opinion of the appeal board that 
no neuropsychiatric condition, psychoneurosis or other, has been 
shown to be present as a separate disease in your case. The condi¬ 
tions reported and diagnosed as psychoneurosis hysteria and psy¬ 
choneurosis neurasthenia are symptomatic only and not a separate 
disease, but entirely an integral part of amebic dysentery, chronic. 

“ The above award will be continued until the evidence in your file 
justifies a change therein. 

“Herewith find adjustment check on the above outlined award in 
amount of $7.42.” 

4. That on May 24, 1928, Congress enacted the act (Public No. 
506—70th Congress) commonly known as the emergency officers’ 
retirement act, which is as follows: 

“ That all persons who have served as officers of the Army, Navy, 
or Marine Corps of the United States during the World War, other 
than as officers of the Regular Army, Navy, or Marine Corps who 
during such service have incurred physical disability in line of 
duty, and who have been, or may hereafter, within one year be rated 
in accordance with law at not less than 30 per centum permanent 
disability by the United States Veterans’ Bureau for disability re¬ 
sulting directly from such war service, shall, from date of receipt of 
application by the Director of the United States Veterans’ Bureau, 
be placed upon, and thereafter continued on, separate retired lists, 
hereby created as part of the Army, Navy, and Marine Corps of the 
United States, to be known as the emergency officers’ retired list of 
the Army, Navy, or Marine Corps of the United States, respectively, 
with the rank held by them when discharged from their commis- 
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sioned service, and shall be entitled to the same privileges as are now 
or may hereafter be provided for by law or regulations for officers 
of the Regular Army, Navy, or Marine Corps who have been retired 
for physical disability incurred in line of duty, and shall be entitled 
to all hospitalization privileges and medical treatment as are now or 
may hereafter be authorized by the United States Veterans’ Bureau, 
and shall receive from date of receipt of their application retired 
pay at the rate of 75 per centum of the pay to which they were enti¬ 
tled at the time of their discharge from their commissioned service, 
except pay under the act of May 18, 1920: Provided , That all pay 
and allowances to which such persons or officers may be entitled 
under the provisions of this law shall be paid solely out of the mili¬ 
tary and naval compensation appropriation fund of the United 
States Veterans’ Bureau, and shall be in lieu of all disability com¬ 
pensation benefits to such officers or persons provided in the World 
War Veterans’ Act, 1924, and amendments thereto, except as other¬ 
wise authorized herein, and except as provided by the act of 
4 December 18, 1922: Provided further , That all persons who 
have served as officers of the Army, Navy, or Marine Corps 
who during such service have incurred physical disability in line of 
duty, and who have heretofore or may hereafter be rated less than 
30 per centum and more than 10 per centum permanent disability by 
the United States Veterans’ Bureau for disability resulting directly 
from such war service, shall, from date of receipt of application by 
the Director of the United States Veterans’ Bureau, be placed upon, 
and thereafter continued on, the appropriate emergency officers’ re¬ 
tired list, created by this act, with the rank held by them when 
discharged from their commissioned service, but without retired 
pay, and shall be entitled only to such compensation and other bene¬ 
fits as are now or may hereafter be provided by law or regulations 
of the United States Veterans’ Bureau, together with all privileges 
as are now or may hereafter be provided by law or regulations for 
officers of the Regular Army, Navy, or Marine Corps who have been 
retired for physical disability incurred in line of duty: And pro¬ 
vided further % That the retired list created by this act of officers of 
the Army shall be published annually in the Army Register, and said 
retired lists of officers of the Navy and Marine Corps, respectively, 
shall be published annually in the Navy Register. 

44 Sec. 2. No person shall be entitled to benefits under the provi¬ 
sions of this act except he make application as hereinbefore provided 
and his application is received in the United States Veterans’ Bu¬ 
reau within twelve months after the passage of this act: Provided , 
That the said director shall establish a register, and applications 
made hereunder shall be entered therein as of the actual date of 
receipt, in the order of receipt in the Veterans’ Bureau, and such 
register shall be conclusive as to date of receipt of any application 
filed under this act. The term 4 World War ’ as used herein is 
defined as including the period from April 6, 1917, to July 2, 1921.” 

That upon the passage of said act petitioner duly made applica¬ 
tion to the respondent Director of the United States Veterans* Bu¬ 
reau for retirement with pay and all other rights, benefits, and privi- 
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leges under said act, and the said application was acknowledged as 
received on June 15, 1928. by said director. 

5. Notwithstanding said bureau rating of petitioner’s disability 
as 35 per centum permanent disability incurred as aforesaid, the 

respondent. Frank T. Hines, Director of the United States 

5 Veterans’ Bureau, failed and refused to place petitioner upon 
the emergency officers' retired list with pay, but. instead, 

subjected petitioner to a further physical examination, and there¬ 
after the said director directed to petitioner the following bureau 
letter dated July 30, 1929, which, except for its formal parts is as 
follow’s: 

“ Kindly be advised that the records in your claim for compensa¬ 
tion have been returned to this regional office after a review of your 
case by the advisory group on appeals and the Director of the U. S. 
Veterans' Bureau. 

“On June 11. 1929, the director approved a decision in which it 
is held that your service connected disability of amebic dysentery 
presently disables you to an extent of less than 10% and is, there¬ 
fore. no longer compensable. Your disability of myalgia right 
shoulder is not showm to have been incurred in or aggravated by 
military service. 

“ In accordance with the above decision it has been necessary to 
discontinue vour compensation payments effective September 30, 
1929.” 

6. The said Frank T. Hines, director, as aforesaid, does still re¬ 
fuse to place petitioner on the said retired list w’ith pay. Petitioner 
is advised and believes, and so avers, that, by reason of his said 
service during the World War as a commissioned officer of the Army 
of the United States other than as a commissioned officer of the Regu¬ 
lar Army, Navy, or Marine Corps, of his having incurred during 
said war service physical disability and of his having been rated 
at 35 per centum permanent disability by said United States Vet¬ 
erans’ Bureau for disability resulting directly from such war serv¬ 
ice, and of his having made application for retirement, all as afore¬ 
said, he is entitled to be placed upon, and continued on. said emer¬ 
gency officers’ retired list of the Army, with retirement pay and 
all other rights, benefits, and privileges provided by said emergency 
officers’ retirement act. and to be paid out of the military and 

naval compensation appropriation fund of the United States 

6 Veterans’ Bureau, wmch fund is adequate and available for 
such payment, retired pay from June 15, 1928, the date of 

the receipt of his application for retirement, at the rate of $150.00 
per month. And petitioner is further advised and believes and sc 
avers that, bv virtue of said emergencv officers' retirement act and 
the plain mandatory terms thereof, it is the plain mandatory duty 
of the respondent to place petitioner on the said retired list, to pay 
him or cause him to be paid said retirement pay as provided by 
said act, and to accord to him, or cause to be accorded to him, all 
the rights, benefits, and privileges by said act provided; that peti¬ 
tioner is entitled to have said respondent perform such duties, that 
said respondent has failed and refused to perform them, by reason 
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whereof petitioner's rights under said statute have been violated 
and denied to him by said respondent, to the great injury and suf¬ 
fering of petitioner, and petitioner has no adequate ordinary 
remedy at law. 

Wherefore petitioner prays that the writ of mandamus be issued 
and directed to the said Frank T. Hines, Director of the United 
States Veterans 7 Bureau commanding him— 

1. To place petitioner, as of the date of the receipt of his appli¬ 
cation for retirement, upon, and continue him on, the separate re¬ 
tired list of the Army created by the emergency officers 7 retirement 
act of May 24, 1928, with the rank of captain. 

2. To pay petitioner, or cause him to be paid, from June 15, 1928, 
the date of the receipt of his application for retirement, retired pay 
at the rate of To per centum of the pay to which petitioner was 
entitled at the time of his discharge from the said commissioned 
service (except pay under the bonus act of May IS, 1920); that is to 

say, To per centum of $2,500 per annum or retired pay at the 
rate of $1,800 per annum or $150 per month. 

And for such other and further relief as the court may 
deem proper and the nature of the cause may require. 

And your petitioner will ever pray. I 

Clyde V. Berglund, 

i Petitioner. 

Samuel T. Ansell, 

Attorney for Petitioner. 


State of California, 

County of Los Angeles , ss: i 

I do solemnly swear that I have read the foregoing petition by 
me subscribed and know the contents thereof, that the statements 
of fact therein made as upon personal knowledge are true, and that 
those made as upon information and belief I believe to be true. 

Clyde V|. Berglund. 


Subscribed and sworn to before me this 7th dav of December. 
1929. 


[notorial seal.] 

My commission expires March 18, 1931. 


H. L. Booker, 
Notary Public. 
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Ride to show cause 


Filed December 18, 1929 

* * * * * * * 

Upon consideration of the petition filed in the above-entitled 
cause, it is this 18th day of December, 1929, ordered that the said 
respondent, Frank T. Hines, Director of the United States Veterans’ 
Bureau, appear in this court on the 10th day of January, 1930, at 10 
o’clock a. m., and show cause, if any he has, why the writ of man¬ 
damus should not issue out of this court commanding him to place 
petitioner, Clyde V. Berglund, or cause him to be placed, as of the 
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date of receipt of his application for retirement, upon the separate 
list known as the emergency officers’ retired list of the Army, with 
the rank of captain, and to pay said petitioner, or cause him to be 
paid, the retired pay of his rank: Provided , That a copy of this rule 
be served upon the respondent on or before the 21st day of December, 
1929. 

Jennings Bailey, Justice. 

Marshal's return 

Served a cop} T of the within rule on Frank T. Hines, Director of 
the U. S. Veterans’ Bureau, 12/18/29, personally. 

Edgar C. Snyder, 

ZJ. $. Marshal in and for the Dist. of Columbia. 

By W. J. Roberts, 

Deputy U. S. Marshal. 

9 Answer of the respondent , Frank T. Hines 

Filed January 10, 1930 

******* 

Now comes the respondent, Frank T. Hines. Director of the United 
States Veterans’ Bureau, now and at all times saving and reserving 
unto himself all exceptions to the many imperfections, uncertainties, 
and defects in the petition for the writ of mandamus filed herein, 
and reserving unto himself all benefits of the lack of jurisdiction of 
the court appearing upon the face of the said petition to grant the 
relief prayed, and the lack of jurisdiction of the court to direct him 
as Director of the United States Veterans’ Bureau to perform the 
acts in question, and relying upon same as if demurrer had been spe¬ 
cifically interposed, for answer to said petition and return to the rule 
to show cause issued thereon or so much thereof as is material for 
him to answer, answering, says: 


1 


Respondent is without knowledge or information sufficient to form 
a belief as to the allegations of paragraph 1, and therefore denies the 
same, except that respondent admits that he is the Director of the 
United States Veterans’ Bureau and that his official residence is in 
the District of Columbia. 

2 


Answering paragraph 2, the respondent admits the allegations 
thereof. 


3 


Answering paragraph 3, the respondent admits the allega- 
10 tions thereof, except that the respondent denies that the peti¬ 
tioner’s disability is serious and denies that the petitioner has 
at all times since July 9, 1928, been rated and paid compensation as 
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one 35 per cent permanently partially disabled. Further answering, 
the respondent says that on June 11, 1929, the respondent determined 
and found that the petitioner had no disability resulting from 
amoebic dysentery and no other disabilities entitling said petitioner 
to any rating for or payment of compensation. The respondent says 
that payment of compensation on the previous erroneous rating of 
permanent partial 35 per cent continued to September 30, 1929, in 
accordance with the provisions of section 205, World War veterans’ 
act, 1924 (43 Stat. 622). j 


The respondent admits the allegations of paragraph 4. 

5 

Answering paragraph 5, the respondent admits that the peti¬ 
tioner’s claim for benefits under the emergency officers’ retirement act 
was denied, admits that the petitioner was given a physical examina¬ 
tion by direction of respondent subsequent to his application for 
retired pay, and admits that the letter dated July 30, 1929, was 
written to the petitioner by direction of the respondent herein. 

/ i 

6 

Answering paragraph 6, the respondent denies each and every 
allegation thereof, except that the respondent admits that he has 
refused and still refuses to place the petitioner on the said retired list 
vfith pay. 

11 Further answering the petition herein, the respondent, 
Frank T. Hines, says that the petitioner filed claim for bene¬ 
fits under the emergency officers’ retirement act on June 15, 1928; 
that on April 12, 1926, the disabilities of the petitioner were rated 
as 25 per cent permanently and partially disabling because of amoebic 
dysentery, and that the said rating of April 12, 1926, was in full 
force and effect on the said 15th day of June, 1928; that on July 11, 
1928, the petitioner was rated 35 per cent permanently partially dis¬ 
abled from July 9, 1928, by rating board No. 3, Los Angeles regional 
office, because of a condition diagnosed as amoebic dysentery; that 
this said rating to that extent was confirmed on August 3, 1928, by 
section E of the central office board of appeals at San Francisco, 
California. The respondent says that on January 2, 1929, the assist¬ 
ant director in charge of adjudication of claims under the emer¬ 
gency officers’ retirement act, central office, United States Veterans’ 
Bureau, Washington, D. C., instructed the regional manager of the 
Los Angeles regional office as follows: 

“ The above-named claimant has made application for benefits 
under the emergency officers’ retirement act. Before action can be 
taken it is necessary that reexamination be made and a period of 
hospital observation at the diagnostic center, Palo Alto, California, 
be undergone to determine the degree of permanent disability pres¬ 
ent in the case, due to amoebic dysentery. 
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44 The staff of the diagnostic center, Palo Alto, California, should 
express an opinion as to the benefits to be derived from further 
treatment for this disease.” 


That said period of hospitalization was begun bn January 20. 1929, 
and was completed on February 13, 1929, and after this long period 
of observation and diagnostic study by a number of skilled special¬ 
ists, and particularly Doctor George D. Barnett, consultant 
12 in general medicine, the conclusion was reached and the re¬ 
spondent was so advised that— 

44 From the history and laboratory findings I am unable to con¬ 
clude that this man has, or has ever had, an amoebic infestation.” 
That a final diagnosis was given in this case on discharge, February 
13, 1929, of amoebic dysentery (history only); that on April 5, 1929, 
the petitioners claim for retired pay was considered by the emer¬ 
gency officers’ retirement board, Washington, D. C\. -in connection 
with a full report of the said period of hospitalization, which board 
determined, in so far as is herein material, that the— 

44 Present evaluation of disability is no per cent * * * there 

being no disability now shown, the result of amoebic dysentery. * * * 
44 In view of the fact that present rating is at variance with pre¬ 
vious rating in file, it is recommended that the case be referred to 
the director for consideration.” 


The respondent says that on June 11, 1929,.he approved the recom¬ 
mendation of the emergency officers’ retirement board and held that 
petitioner is not now and has never been entitled to a rating ii? 
accordance with law of not less than 30 per cent permanent dis¬ 
ability for disability resulting from his war service as an officer in 
the emergency Army of the United States; that the petitioner is 
therefore not entitled to an award of retired pay. Respondent fur¬ 
ther says that, under the provisions of section 205 of the World War 
veterans' act of 1924, he is vested with the authority to determine 
a proper disability rating of this petitioner; that acting under said 
authority he has determined that the petitioner did not, during his 
service as an officer of the Armv of the United States during the 

4 / 

World War other than as an officer of the Regular Armv, 
13 Navy, or Marine Corps, incur physical disability in line of 
duty of not less than 30 per centum permanent disability; 
that he suffers no disability entitling him to benefits under the 
emergency officers’ retirement act. 

Further answering, the respondent says that prior to his review 
of this case he asked the Attorney General of the United States 
for an opinion as to his authority and power to review and rerate, 
if necessary, claims such as here presented; that in response to the 
said request the Attorney General of the United States advised the 
respondent herein in his opinion of January 18, 1929, (35 Op. Atty. 
Gen. 519), that where an officer has heretofore been rated 30 per 
cent permanently disabled for a disability incurred in line of duty 
directly resulting from war service, and the file now shows that the 
rating was ih error under the law or the facts, or both, the bureau 
could reexamine and rerate the applicant; that, pursuant to said 
opinion of the Attorney General, the respondent reexamined and 
rerated the petitioner herein as aforesaid. 
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Wherefore, having answered fully the allegation of the petition, 
the respondent prays that the rule to show cause be discharged, the 
petition dismissed, and that he be allowed his reasonable costs herein 
incurred. j 

Frank T. Hines, 
Director , ZJ. S. Veterans’ Bureau. 

Leo A. Royer, 

United States Attorney. 

John W r . Fihelly, 

Assistant United States Attorney. 

Wm. Wolff Smith, 

GeneraT Counsel , U. S. Veterans’ Bureau. 

Annabel Hinderliter, 

Attorney ; U. S. Veterans’ Bureau. 

14 I, Frank T. Hines, Director of the United States Veterans’ 
Bureau, do solemnlv swear that I have read the foregoing 

answer by me subscribed and know the contents thereof, that the 
matters and things therein stated of personal knowledge are true, 
and those stated on information and belief are believed to be true. 

• . Frank T. Hines, 

Director , U. S. Veterans’ Bureau. 

i 

Subscribed and sworn to before me this 8th day of January, 1930. 

Matilda Redeker, 

[notarial seal.] Notary Public. 

i 

Demurrer 

Filed January 27, 1930 

* * * * * * * 

Comes now the relator, by his attorneys, and demures to the answer 
of the respondent in the above-entitled cause, and says that the same 
is bad in substance. 

S. T. Ansell, 

G. M. WlLMETH, 
Attorneys for Relator. 

NOTE 

j 

Among the points of law to be argued in support of the foregoing 
demurrer are the following: 

15 1. That the bureau rating of 35 per centum permanent dis¬ 
ability from July 9, 1928, was a legal rating entitling relator 

to retirement under the emergency officer’s retirement act. 

2. That the director’s action of June 11,1929, whereby he attempted 
to “ rerate ” relator’s disability, was without legal effect to bar 
relator’s right to retirement. 

3. That under the emergency officers, retirement act, the duty of 
the director is plain, mandatory, and ministerial, and, in view of 
the director’s rating of July 9, 1928, and the admissions contained 
in his answer, he should be commanded to perform it. 
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4. For other good and sufficient grounds of demurrer apparent on 
the face of said answer. 

Supreme Court of the District of Columbia 

Friday, February 21st, 1930. 

Session resumed pursuant to adjournment, Hon. Jennings Bailey, 
justice, presiding. 

* * * * * * * 

This cause came to be heard upon the petition, the answer, and 
demurrer thereto, and, being submitted to the court, it is ordered that 
the demurrer be, and the same is hereby, sustained. Thereupon, the 
defendant by his attorneys of record, electing to stand upon his 
answer, judgment is ordered. 

Wherefore it is ordered that the writ of mandamus do forthwith 
issue herein against the respondent, commanding him to place the 
petitioner, Clyde V. Berlund, as of the date of the receipt 

16 of his application for retirement, upon and continue him 
on, the separate retired list of the Army created by the 

emergency officers’ retirement act of May 24, 1928, with the rank of 
captain; and pay to the petitioner, Clyde V. Berglund, or cause him 
to be paid, from June 15, 1928, retired pay at the rate of 75 per 
centum of the pay to which the petitioner was entitled at the time 
of his discharge from the said commissioned service (except pay 
under the bonus act of May 18, 1920); that is to say, 75 per centum 
of $2,400.00 per annum or retired pay at the rate of $1,800.00 per 
annum. 

From the foregoing judgment the respondent by his said attorneys, 
in open court, notes an appeal to the Court of Appeals. 

Assignments of error 

Filed March 10, 1930 

******* 

Now comes the respondent, Frank T. Hines, Director of the United 
States Veterans’ Bureau, by his attorney, Leo A. Rover, United States 
attorney in and for the District of Columbia, and assigns as errors 
herein the following: 

1. The court erred in holding that the respondent has no power to 
review, and on such review to modify, revise, or reduce a rating 
made by a board subordinate to the director. 

2. The court erred in sustaining the petitioner's demurrer and 
ordering a writ of mandamus to issue against the respondent. 

Leo A. Rover, 

United States Attorney. 

John W. Fihelly, 

Assistant U. S. Attorney. 

17 Service of copy of the foregoing assignments of error ac¬ 
cepted this 7 day of March, 1930. 


S. T. Ansell. 
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Designation of Record 
Filed March 10,1930 


The clerk will please include in the transcript of record on appeal 
to the Court of Appeals of the District of Columbia the following: 

1. Petition for writ of mandamus and rule to show cause. 

2. Respondent’s return to the rule to show cause and answer to the 
petition. 

3. Demurrer to respondent’s return and answer. 

4. Judgment sustaining demurrer and ordering writ to issue. 

5. Minute entry showing notation of appeal in open court. 

6. Assignments of error. j 

7. This designation. 

Leo A. Rover, 

United States Attorney. 

John W. Fihelly, 
Assistant United States Attorney. 

Service of copy of the foregoing designation of record Accepted this 
7 day of March, 1930. 

S. T. Ansell. 
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Supreme Court of the District of Columbia 


United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, numbered from 
1 to 17, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 

§ art of this transcript, in cause No. 77514 at law, wherein The United 
tates of America ex relatione Clyde V. Berglund, is petitioner and 
Frank T. Hines, Director of the United States Veterans’ Bureau, is 
respondent, as the same remains upon the files and of record in said 
court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said court at the city of Washington, in said District, this 
18th day of April, 1930. 

[seal.] Frank E. Cunningham, Clerk. 

By Chas. B. Coflin, Asst. Clerk. 

(Indorsement on cover:) District of Columbia Supreme Court. 
No. 5198. Frank T. Hines, Director of the United States Veterans’ 
Bureau, appellant, vs. The United States of America, ex relatione 
Clyde V. Berglund. Court of Appeals, District of Columbia. Filed 
Apr. 30, 1930. Henry W. Hodges, clerk. 
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In the Court of Appeals of the District of 

Columbia 


No. 5198 


Frank T. Hines,, Director of the United States 
Veterans’ Bureau, appellant 

v . j 

The United States of America, Ex Relatione, 
Clyde V. Berglund, appellee i 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA 


BRIEF FOR APPELLANT 


STATEMENT CF THE CASE 1 

This case arises through the filing of a petition 
for writ of mandamus by one Clyde V. Berglund, 
petitioner, against Frank Hines, Director; of the 
United States Veterans’ Bureau, respondent, to 
require the respondent to award to the petitioner 
benefits provided by the Act of May 24, 1928, 45 
Stat. 735, the respondent having denied the claim 
of the petitioner for said benefits. Rule to show 
cause issued December 18, 1929 (R. 5), and the 
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respondent Hines filed his return to the rule and 
answer to the petition on January 10,1930 (R. 6). 
Petitioner filed a demurrer to the respondent’s 
answer on January 27, 1930. (R. 9.) Hearing 

w’as had on the petition, answer and demurrer on 
February 21, 1930, and the Trial Court sustained 
the demurrer. (R. 10.) Respondent elected to 
stand upon his answer and the Court ordered that 
a writ of mandamus issue as prayed. The respond¬ 
ent in open court noted an appeal to this Court of 
Appeals from such judgment order. (R. 10.) 
While the facts are found in detail in the petition 
and answer, a brief summary thereof material to 
the issue will be here set forth. 

Berglund was an officer in the Army during the 
World War within the meaning of the Act of May 
24,1928, 45 Stat. 735. He was discharged on Octo¬ 
ber 25, 1919. Thereafter he applied for benefits 
under the then existing Acts administered by the 
respondents and his predecessors. Thereafter on 
July 11, 1928, the petitioner was rated 35 per cent 
permanently partially disabled from July 9, 1928, 
by a rating board of the Los Angeles (California) 
regional office of the United States Veterans’ 
Bureau because of a condition diagnosed as amse- 
bic dysentery, which rating was to that extent 
confirmed on August 3, 1928, by a section of the 
Central Board of Appeals at San Francisco, 
California. 

On June 15, 1928, the petitioner applied to re¬ 
spondent for benefits under said Act of May 24, 
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1928, commonly known as the Emergency Officers’ 
Retirement Act. Thereafter the respondent on 
June 11, 1929, reconsidered petitioner’s claim and 
determined that he was not then and never had been 
entitled to a rating in accordance with law of not 
less than 30 per cent permanent disability for dis¬ 
ability resulting from his war service as an officer 
in the emergency Army of the United States, and 
declined to award petitioner the benefits of the said 
Emergency Officers ’ Retirement Act. 

PERTINENT STATUTES 

i 

The director, subject to the general direc¬ 
tion of the President, shall administer, exe¬ 
cute, and enforce the provisions of this Act, 
and for that purpose shall have full power 
and authority to make rules and regulations, 
not inconsistent with the provisions of this 
Act, which are necessary or appropriate to 
carry out its purposes, and shall decide all 
questions arising under this Act and all de¬ 
cisions of questions of fact affecting any 
claimant to the benefits of Titles II, III, or 
IV of this Act, shall be conclusive except as 
otherwise provided herein. * * *. (Sec. 

5, World War Veterans’ Act, 1924; 43 Stat. 
608.) 

* * * A schedule of ratings of reduc¬ 

tions in earning capacity from injuries or 
combinations of injuries shall be adopted 
and applied by the Bureau. * * *. (Sec. 
202 (4), World War Veterans’ Act, 1924; 
43 Stat. 618.) 


Upon its own motion or upon application 
the bureau mav at anv time review an award 
and, in accordance with the facts found upon 
such review, may end, diminish, or increase 
the compensation previously awarded, or, if 
compensation is increased, or if compensa¬ 
tion has been refused, reduced, or discon¬ 
tinued, may (subject to the provisions of 
section 210 hereof) award compensation in 
proportion to the degree of disability sus¬ 
tained as of the date such degree of disabil¬ 
ity began, but not earlier than the date of 
discharge or resignation. Except in cases 
of fraud participated in by the beneficiary, 
no reduction in compensation shall be made 
retroactive, and no reduction or discontin¬ 
uance of compensation shall be effective 
until the 1st day of the third calendar month 
next succeeding that in which such reduc¬ 
tion or discontinuance is determined. (Sec. 
205, World War Veterans’ Act, 1924; 43 
Stat. 622.) 

AX ACT Making eligible for retirement under certain condi¬ 
tions. officers and former officers of the Army. Xavy, and 
Marine Corps of the United States, other than officers of 
the Keirular Army. Xavy. or Marine Corps, who incurred 
physical disability in line of duty while in the service 
of the United States during the World War. 

Be it enacted by the Senate and House of 
Representatives of the United States of 
America in Congress assembled, That all 
persons who have served as officers of the 
Army, Navy, or Marine Corps of the United 
States during the World War, other than as 
officers of the Regular Army, Navy, or Ma- 
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rine Corps who, during such service have in¬ 
curred physical disability in line of duty and 
who have been or may hereafter, within one 
year, be rated in accordance with law at not 
less than 30 per centum permanent disability 
by the United States Veterans’ Bureau for 
disability resulting directly from such war 
service shall, from date of receipt of applica¬ 
tion bv the Director of the United States 
Veterans’ Bureau, be placed upon and there¬ 
after continued on separate retired lists here¬ 
by created as part of the Army, Navy, and 
Marine Corps of the United States; to be 
known as the emergency officers’ retired list 
of the Army, Navy, or Marine Corps of the 
United States, respectively, with the rank 
held by them when discharged from their 
commissioned service, and shall be entitled 
to the same privileges as are now or may 
hereafter be provided for by law or regula¬ 
tions for officers of the Regular Army, Navy, 
or Marine Corps who have been retired for 
physical disability incurred in line of duty, 
and shall be entitled to all hospitalization 
privileges and medical treatment as are now 
or may hereafter be authorized by the United 
States Veterans’ Bureau, and shall receive 
from date of receipt of their application re¬ 
tired pay at the rate of 75 per centum of the 
pay to which they were entitled at the time 
of their discharge from their commissioned 
sen-ice, except pay under the Act Of May 
18, 1920: Provided, That all pay and allow¬ 
ances to which such persons or officers may 
be entitled under the provisions of this law 
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shall be paid solely out of the military and 
naval compensation appropriation fund of 
the United States Veterans’ Bureau, and 
shall be in lieu of all disability compensation 
benefits to such officers or persons provided 
in the World War Veterans’ Act, 1924, and 
amendments thereto, except as otherwise 
authorized herein, and except as provided by 
the Act of December 18,1922: Provided fur¬ 
ther, That all persons who have served as 
officers of the Army, Navy, or Marine Corps 
of the United States during the World War, 
other than as officers of the Regular Army, 
Navy, or Marine Corps who, during such 
Service have incurred physical disability in 
line of dutv, and who have heretofore or mav 
hereafter be rated less than 30 per centum 
and more than 10 per centum permanent dis¬ 
ability by the United States Veterans’ Bu¬ 
reau, for disability resulting directly from 
such war service, shall, from date of receipt 
of application by the Director of the United 
States Veterans’ Bureau, be placed upon, 
and thereafter continued on, the appropriate 
emergency officers’ retired list, created by 
this Act, with the rank held bv them when 
discharged from their commissioned service, 
but without retired pay, and shall be entitled 
only to such compensation and other benefits 
as are now or may hereafter be provided by 
law or regulations of the United States Vet- 
1 erans’ Bureau, together with all privileges 
as are now or may hereafter be provided by 
law or regulations for officers of the Regu¬ 
lar Army, Navy, or Marine Corps who have 
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been retired for physical disability incurred 
in line of duty: And provided further, That 
the retired list created by this Act of officers 
of the Army shall be published annually in 
the Army Register, and said retired lists of 
officers of the Navy and Marine Corps, 
respectively, shall be published annually in 
the Navy Register. 

Sec. 2. No person shall be entitled to 
benefits under the provisions of this Act 
except he make application as hereinbefore 
provided and his application is received in 
the United States Veterans’ Bureau within 
twelve months after the passage of this Act: 
Provided, That the said director shall estab¬ 
lish a register, and applications made here¬ 
under shall be entered therein as of the ac¬ 
tual date of receipt, in the order of receipt 
in the Veterans’ Bureau, and such register 
shall be conclusive as to date of receipt of 
any application filed under this Act. The 
term “World War,” as used herein, is de¬ 
fined as including the period from April 6, 
1917, to July 2, 1921. Act of May 24, 1928 
(45 Stat. 735). 

ASSIGNMENTS OF ERROR 

1. The court erred in holding that the respondent 
has no power to review, and on such review to 
modify, revise, or reduce a rating made by a board 
subordinate to the director. 

2. The court erred in sustaining the petitioner’s 
demurrer and ordering a writ of mandamus to issue 
against the respondent. 
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ARGUMENT 

In the case of Frank T. Hines, etc., v. U. S. of 
America, ex rel. Staunton K. Livingston, 58 Wash. 
Law. Rep. 458. Livingston was an officer in the 
Army during the World War within the meaning 
of the Act of May 24, 1928, 45 Stat. 735. He was 
discharged on January 20, 1920. Thereafter he 
applied for benefits under the then existing Acts 
administered by the respondent and his predeces¬ 
sors. It was first determined that he suffered dis¬ 
ability due to his war service of 13 per cent; that 
later, and on March 11,1926, he was rated as suffer¬ 
ing a disability resulting from his war service to a 
degree of 31 per cent, and this rating continued and 
he received the benefits by reason of such rating 
until June 18,1927, when he again became an officer 
in the United States Army. Whereupon, pursuant 
to Section 212 of the World War Veterans’ Act, 
1924 (44 Stat. 798), compensation payments were 
terminated, since said Section 212 provides: “That 
compensation under this title shall not be paid 
while the person is in receipt of active service pay.” 
In August, 1928, the petitioner applied to the re¬ 
spondent for benefits under the said Act of May 24, 
1928, commonly known as the Emergency Officers’ 
Retirement Act. The respondent at first declined 
to award the petitioner any benefits under said Act 
because of certain decisions of the Comptroller 
General of the United States, holding, to wit, in 
substance, that because of the petitioner’s regular 


9 


commissioned service subsequent to his emergency 
commissioned service he was not entitled to the 
benefits of the said Emergency Officers’ Retirement 
Act, which decision of the Comptroller General the 
respondent acquiesced in and used as the basis of 
original rejection of petitioner’s claim. 

Later, on reconsideration of the rule announced 
by the Comptroller General, aforesaid, the respond¬ 
ent directed in substance that if a claimant in peti¬ 
tioner’s class was otherwise eligible for retirement 
that the benefits of the Emergency Officers’ Retire¬ 
ment Act should be awarded. Thereafter the re¬ 
spondent on the 23d day of August, 1929, recon¬ 
sidered petitioner’s claim and determined that his 
disabilities resulting directly from his emergency 
commissioned service were not shown to be perma¬ 
nently disabling to a degree of more than 10 per 
cent and declined to award petitioner the benefits 
of the Emergency Officers’ Retirement Act. There¬ 
upon, Livingston filed a petition for a writ of man¬ 
damus to compel respondent to award him the bene- 

i 

fits of the Act supra, asserting in effect that the 
former rating of 31 per cent must forever stand 
and that the respondent was deprived of all further 

i 

discretion in passing upon the claim of petitioner 
for benefits under the Emergency Officers’ Retire¬ 
ment Act. Respondent filed his answer to petition¬ 
er’s petition setting out in detail the facts herein 
above stated. To the answer of respondent, peti¬ 
tioner filed a demurrer. The trial Court sustained 
petitioner’s demurrer and ordered that a writ of 
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mandamus issue as prayed, from which action of 
the trial iCourt respondent appealed to this Honor¬ 
able Court. In disposing of respondent’s appeal, 
this Court, speaking through Mr. Chief Justice 
Martin, said: 

In August, 1928, the relator applied to the 
respondent for benefits under the foregoing 
act, claiming retired pay under the rating 
of 31 per centum permanent disability, as 
last determined by the bureau prior to the 
passage of the act. This application was 
denied by respondent upon the ground that 
the relator’s subsequent service in the Regu¬ 
lar Army barred him from the benefits of 
the Act. Thereupon relator brought the 
present action in the lower court, praying 
for a writ of mandamus to compel the 
respondent to place relator upon the sepa¬ 
rate retired list created by the Act with the 
rank of first lieutenant, and to pay or cause 
to be paid to him retired pay at the rate of 
75 per centum of the pay to which he was 
entitled at the time of his discharge from 
his commissioned service. 

; While the case was pending in the lower 
court the respondent abandoned the conten¬ 
tion that relator’s claim for retirement 
under the Act was barred bv his service in 
the Regular Army. (See Hines, Director, 
Appellant, v. U. S . ex reh, John Cavanagh, 
— App. D. C., —; W. L. R. Vol. 58, No. 15, 
p. 230.) The respondent, however, then 
caused relator’s case to be reviewed, and 
it was held that relator was not perma- 
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nently disabled to a degree of more than 
10 per centum. The respondent accordingly 
placed relator upon the emergency officers’ 
retired list, but without retired pay under 
the Act. 

The decisive issue in this case arises from 
the action of the respondent in thus rating or 
rerating the relator in August, 1929. The 
relator claims that the rating of 31 per centum 
which the bureau had awarded him prior to 
the passage of the Act was final, conclusive, 
and mandatory upon respondent, and that 
the Act did not confer upon the bureau either 
the duty or authority to rerate him after the 
date of its passage. The decision of the lower 

court sustained this contention, and, in our 

% 

opinion, this was error. 

It is provided by Section 202 (4) of the 
World War Veterans’ Act, 1924, 43 Stat. 
618, that a schedule of ratings of reductions 
in earning capacity from injuries or combi¬ 
nations of injuries shall be adopted and ap¬ 
plied by the Veterans’ Bureau; and by 
Section 5, of the same act (p. 622), it is pro¬ 
vided that upon its own motion or upon ap¬ 
plication the bureau may at any time review 
an award and, in accordance with the facts 
found upon such review, may end, diminish, 
or increase the compensation previously 
awarded. It is recited in the first proviso 
of the Emergency Officers’ Retirement Act 
that the pay and allowance provided for 
officers under the Act shall be in lieu of all 
disability compensation benefits for such 
officers provided by the preceding act, to wit, 
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the World War Veterans’ Act of 1924. In¬ 
asmuch as the benefits granted by both acts 
arise from ratings made by the Veterans’ 
Bureau, it is not reasonable to believe that 
Congress intended to deprive the bureau, 
when acting under the latter act, of the 
power to review its ratings which is expressly 
granted to it by the former act. Moreover 
the language of the latter act confirms this 
view. 

It is recited in the second proviso of this 
act that all officers such as are described in 
the first paragraph of the act, 4 ‘who have 
heretofore or may hereafter be rated less 
than 30 per centum or more than 10 per 
centum permanent disability by the United 
States Veterans’ Bureau,” shall be entitled 
to 1 certain benefits “ but without retired 
pay.” This provision authorizes the rating 
of all such officers by the bureau at any time 
after the passage of the Act, in order to de¬ 
termine whether the physical disability in¬ 
curred by the officer is less than 30 per 
centum and more than 10 per centum per¬ 
manent disability. The provision pre¬ 
scribes no limitation of time within which 
such rating may be made, nor does it contain 
any exception as to officers who may have 
been rated at more than 30 per centum per¬ 
manent disability prior to the enactment of 
the Act. We are convinced that it was the 
intent of Congress that the bureau should 
exercise the same authority to review ratings 
under this Act which was conferred upon it 
by the World War Veterans’ Act of 1924, 



43 Stat. 622, and that it was not the legisla¬ 
tive intent that the bureau should become 
“functus officio” so soon as its first rating 
was made in a case. We are supported in 
this conclusion by the Opinion of the Attor¬ 
ney General of the United States, 35 Op. 
519, January 18, 1929. It follows that the 
respondent was acting within his jurisdic¬ 
tion when he caused the relator’s rating to 
be reconsidered, and a writ of mandamus 
will not lie to control the exercise of respond¬ 
ent’s judgment in such case. ( Forbes v. 
Welch, 52 App. D. C. 303; Hines v. Welch, 
57 App. D. C. 371; Hines v. Starnes, 58 App. 
D. C. 219; Kalasanckas v. Hines, — App. 
D. C. —, 58 W. L. R. No. 13, p. 202.) 

The judgment of the lower court is re¬ 
versed, and the cause is remanded for fur¬ 
ther proceedings not inconsistent herewith. 

(Signed) George E. Martin, 

Chief Justice, Court of Appeals, 

of the District of Columbia. 

In the case at bar, as in the Livingston case, the 
petitioner, appellee, at the time he applied to the 
respondent for benefits under the Emergency Offi¬ 
cers’ Retirement Act stood rated by the United 
States Veterans’ Bureau as permanently disabled 

i 

to a degree of 30 per cent or more due to his Emer¬ 
gency Commissioned service during the World 
War. Subsequent to the filing of the claim for 
benefits of the Emergency Officers’ Retirement Act 
the respondent reconsidered petitioner’s case and 
determined that he had no permanent disability to 
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a degree of thirty per cent or more due to his emer¬ 
gency commissioned service during the World War 
and declined to award him the benefits of said Act. 
Therefore, it is respectfully submitted that the deci¬ 
sion in the Livingston case is decisive of the ques¬ 
tion involved in this appeal and that the judgment 
should be reversed with directions to overrule peti¬ 
tioner’s demurrer and dismiss his petition. 

Leo A. Rover, 

United States Attorney. 
John W. Fihelly, 
Assistant United States Attorney. 

William Wolff Smith, 

General Counsel, United States Veterans’ 
Bureau. 

James T. Brady, 

Assistant General Counsel, United States Vet - 
erns’ Bureau. 

Annabel Hinderliter, 

Attorney, United States Veterans’ Bureau. 
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Supreme Court of the District of Columbia 


The United States of America, ex relatione) 
Edgar T. Ferguson, petitioner 

vs. 

Frank T. Hines, Director of the United 
States Veterans’ Bureau, respondent 


> At Law No. 77515 


United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 


1 Petition for writ of mandamus 

Filed December 18, 1929 

In the Supreme Court of the District of Columbia 


The United States of America, ex relatione 
Edgar T. Ferguson, petitioner 
vs. 

Frank T. Hines, Director of the United 
States Veterans’ Bureau 


At Law No. 77515 


To the said Supreme Court of the District of Columbia: 

Your petitioner respectfully represents: 

1. That he is a citizen of the United States, a resident of Los 
Angeles County, State of California, and files this petition in his 
own right against the respondent Frank T. Hines, who is the Director 
of the United States Veterns’ Bureau residing in the District of 
Columbia. 

2. That petitioner served as an enlisted man and as a commissioned 
officer of the Army of the United States during the World War, 
other than as a commissioned officer of the Regular Army, Navy, or 
Marine Corps, as follows: Enlisted as sergeant, Air Service, June 
12, 1917; flying cadet, June 13, 1917, to September 27, 1917; 
commissioned first lieutenant, Air Service, September 27, 1917; 
promoted and commissioned captain, Air Service, September 28, 
1918, and served under said commission until he was honorably dis¬ 
charged thereform May 15, 1919, at which time of discharge he 
held the rank of captain, Air Service, and was receiving under then 
existing law (except the bonus act of May 18, 1920) the pay of 
captain, namely, $2,400 per annum or $200 per month. 

3. That while serving as said commissioned officer during the 
World War as aforesaid petitioner incurred physical disability 
in line of duty, and the United States Veterans’ Bureau, after a 
physical examination of petitioner made by said bureau in March, 
1928, found and rated petitioner’s disability, effective March 22, 
1928, at 36 per centum permanent disability resulting directly from 
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such war service and notified petitioner of said finding and rating 
by bureau letter as follows: 

United States Veterans’ Bureau, 

Los Angeles, Calif., April 2, 1928 

This letter refers to your file number. 

Office of Regional Manager. 

In reply refer to: 
AC. 5-RS 4 
C-692 078 

Mr. Edgar T. Ferguson, 

163If, N. El Centro Ave., Hollywood, California. 

Dear Sir: After a careful review of your compensation claim, 
made in connection with the report of your physical examination 
dated March 22, 1928, it is the opinion of the rating board that your 
disability of adhesions, severe, abdominal, post operative, enter- 
optosis, now disables you to a degree of permanent partial 35%, and 
under this rating you will be entitled to compensation in the amount 
of $36.00 per month from March 22, 1928. 

By direction, 

(Sgd.) # H. C. Veit, 

Regional Adjudication Officer, 

Los Angeles California. 

By reason of said degree of compensable disability so found and 
rated by said bureau, petitioner has since said March 22, 1928, 
3 received from said bureau $36 per month as compensation for 
his said permanent disability found and rated by said bureau 
as aforesaid. 

4. That on May 24,1928, Congress passed the act commonly known 
as the emergency officers’ retirement act (Public—No. 506—70th 
Congress), which, except for its formal parts, is as follows: 

“That all persons who have served as officers of the Army, Navy, 
or Marine Corps of the United States during the World War, other 
than as officers of the Regular Army, Navy, or Marine Corps who 
during such service have incurred physical disability in line of duty, 
and who have been, or may hereafter, within one year be rated in 
accordance with law at not less than 30 per centum permanent dis¬ 
ability by the United States Veterans’ Bureau for disability result¬ 
ing directly from such war service, shall, from date of receipt of 
application by the director of the United States Veterans’ Bureau, 
be placed upon, and thereafter continued on, separate retired lists, 
hereby created as part of the Army, Navy and Marine Corps of the 
United States, to be known as the emergency officers’ retired list 
of the Army, Navy, or Marine Corps of the United States, respec¬ 
tively, with the rank held by them when discharged from their 
commissioned service, and shall be entitled to the same privileges 
as are now or may hereafter be provided for by law or regulations 
for officers of the Regular Army, Navy, or Marine Corps who have 
been retired for physical disability incurred in line of duty, and 
shall be entitled to all hospitalization privileges and medical treat¬ 
ment as are now or may hereafter be authorized by the United States 
Veterans’ Bureau, and shall receive from date of receipt of their 
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application retired pay at the rate of 75 per centum of the pay to 
which they were entitled at the time of their discharge from their 
commissioned service, except pay under the act of May 18, 1920: 
Provided , That all pay and allowances to which such persons or 
officers may be entitled under the provisions of this law shall be 
paid solely out of the military and naval compensation appropria¬ 
tion fund of the United States Veterans’ Bureau, and shall be in 
lieu of all disability compensation benefits to such officers or persons 
provided in the World War veterans act, 1924, and amendments 
thereto, except as otherwise authorized herein, and except as pro¬ 
vided by the act of December 18, 1922: Provided further , That all 
persons who have served as officers of the Army, Navy, or Marine 
Corps who during such service have incurred physical disability in 
line of duty, and who have heretofore or may hereafter be rated 
less than 30 per centum and more than 10 per centuih permanent 
disability by the United States Veterans’ Bureau for dis- 
4 ability resulting directly from such war service, shall, from 
date of receipt of application by the* director of the United 
States Veterans’ Bureau, be placed upon, and thereafter continued 
on, the appropriate emergency officers’ retired list, created by this 
act, with the rank held by them when discharged from their com¬ 
missioned service, but without retired pay, and shall be entitled only 
to such compensation and other benefits as are now or may hereafter 
be provided by law or regulations of the United States Veterans’ 
Bureau, together with all privileges as are now or may hereafter 
be provided by law or regulations for officers of the Regular Army, 
Navy, or Marine Corps who have been retired for physical dis¬ 
ability incurred in line of duty: And provided further , That the re¬ 
tired list created by this act of officers of the Army, shall be pub¬ 
lished annually in the Army Register and said retired lists of officers 
of the Navy and Marine Corps, respectively, shall be published 
annually in the Navy Register. 

“ Sec. 2. No person shall be entitled to benefits under the provi¬ 
sions of this act except he make application as hereinbefore provided 
and his application is received in the United States Veterans’ Bureau 
within twelve months after the passage of this act: Provided , That 
the said director shall establish a register, and applications made 
hereunder shall be entered therein as of the actual date of receipt, 
in the order of receipt in the Veterans’ Bureau, and such register 
shall be conclusive as to date of receipt of any application filed 
under this act. The term ‘World War’ as used herein, is defined 
as including the period from April 6j 1917, to July 2\ 1921.” 

That immediately upon the passage of the said act petitioner duly 
made application to the respondent, Director of the United States 
Veterans’ Bureau, for retirement with pay and all other rights, 
benefits, and privileges under said act, which said application was 
duly acknowledged as having been received by the said director on 
June 5, 1928. 

5. Notwithstanding petitioner had served during the World War 
and during such service had incurred physical disability in line of 
duty and had been rated, effective March 22, 1928, at! 36 per centum 
permanent disability by the United States Veterans’ Bureau for 
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disability resulting directly from such war service, and his 
5 application to be placed upon the said emergency officers retired 
list with pay as provided in said act had been duly received 
by the United States Veterans’ Bureau, all as aforesaid, the said 
respondent, Director of the United States Veterans’ Bureau, did not 
place, and failed and refused to place, petitioner upon said emer¬ 
gency officers retired list with pay as in said act provided, but instead, 
by bureau letter dated July 27, 1928, advised petitioner as follows: 


Dear Sir: The central office of the bureau at Washington, D. C. 7 
advises us that you have filed claim for benefits under the emergency 
officers’ retirement act of May 24, 1928, and that you state your dis¬ 
abilities to be: 44 Adhesions, severe, abdominal, post operative 
enteroptosis.” 

In reviewing your file it does not appear that you have been 
recently examined by the bureau, and before the central office of the 
bureau can make the final adjudication in connection with your 
application for retirement benefits it will be necessary that you 
submit yourself to this office for a thorough reexamination. An 
appointment for this purpose has been made for you at 9:00 o’clock 
on the sixth day of August, 1928. 

When applicants are requested to report for examination in con¬ 
nection with a claim for retirement benefits, any expenses incident 
to travel or otherwise in reporting for such examination will not 
be borne by the bureau, but must be defrayed by you. 

It will be appreciated if you will make immediate arrangements 
to comply with this request. 

Very truly vours, 

(Sgd.) A. D. Borden, 


Regional Manager , Los Angeles , Calif. 


Accordingly the said respondent, pretending to act within the 
functions of his office as Director of the United States Veterans’ 
Bureau, subjected petitioner to a further physical examination, and 
thereafter, likewise pretending to act within the functions of 
6 his said office, presumed to determine, on June 3, 1928, that 
petitioner had at that time, that is to say, on June 3,1928 a per¬ 
manent disability of only 13 per centum, and said respondent director 
advised petitioner of such pretended determination and of his said 
director’s action thereon by bureau letter dated June 3, 1928, as 
follows: 


Dear Captain Ferguson: This is to inform you that your appli¬ 
cation for benefits under the emergency officers’ retirement act of 
May 24, 1928, has been carefully considered and it has been deter¬ 
mined that you have at the present time a permanent disability 
of more than 10 per centum and less than 30 per centum resulting 
directly from service and incurred in line of duty. 

Under the provisions of the emergency officers’ retirement act 
those officers found to be less than 30 per centum and more than 10 
per centum permanently disabled are entitled to retirement with¬ 
out pay and such compensation and other benefits as are now or 
may hereafter be provided by law or regulations of the United 
States Veterans’ Bureau. 
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Pursuant to this determination your name is being certified to 
the Secretary of War to be placed upon the emergency officers’ re¬ 
tired list of the Army. 

By direction: 

H. H. Milks, 

Chief , Awards Division. 

And said respondent director further advised petitioner con¬ 
cerning said pretended decision by letter dated June 28, 1928, 
which in pertinent part is as follows: 

“ The decision in your case holds that your abdominal adhesions, 
mild, post operative, appendix is shown to be the result of service 
and incurred in line of duty during the World War and permanently 
disabling to a degree of permanent, partial 13%, and that your other 
disabilities are not shown to have been the result or aggravated as 
the result of your service during the World War. 

“ This decision has received the personal approval of the director, 
and in the absence of any new evidence there would appear to be 
no basis for further consideration unless there be pointed out some 
specific respect in which the decision erred as to the facts or some 
pertinent fact or circumstance which was overlooked or not properly 
considered.” 

And said respondent director still refused to place peti- 

7 tioner on the said emergency officers retired list with pay as in 
said act provided. 

6. Petitioner is advised and believes, and so avers, that by reason 
of his said service during the World War as a commissioned officer 
of the Army of the United States other than as a commissioned 
officer of the Regular Army, Navy, or Marine Corps, of his having 
incurred during said war service physical disability and of his 
having been rated at 36 percentum permanent disability by said 
United States Veterans’ Bureau for disability resulting directly from 
such war service, and of his having made application for retirement, 
all as aforesaid, he is entitled to be placed upon and continued on, 
said emergency officers’ retired list of the Army, with retirement 
pay and all other rights, benefits and privileges, provided by said 
emergency officers’ retirement act, and to be paid out of the military 
and naval compensation appropriation fund of the United States 
Veterans’ Bureau, which fund is adequate for such payment, re¬ 
tired pay from June 5,1928, the date of the receipt of his application 
for retirement, at the rate of $200 per month. And petitioner is 
further advised and believes and so avers that by virtue of said 
emergency officers’ retirement act and the plain mandatory terms 
thereof it is the plain mandatory duty of the respondent to place 
petitioner on the said retired list to pay him or cause him to be paid 
said retirement pay as provided by said act and to accord to him, 
or cause to be accorded to him, all the rights, benefits; and privileges 
by said act provided; that petitioner is entitled to have said re¬ 
spondent perform such duties, that said respondent has failed 

8 and refused to perform them, by reason whereof petitioner’s 
rights under said statute have been violated and denied to him 

by said respondent, to the great injury and suffering of petitioner, 
and petitioner has no adequate ordinary remedy at law. 
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Wherefore, petitioner prays that the writ of mandamus be issued 
and directed to the said Frank T. Hines, Director of the United 
Sates Veterans’ Bureau commanding him— 

1. To place petitioner, as of the date of the receipt of his applica¬ 
tion for retirement, upon, and continue him on, the emergency officers’ 
retired list of the Army created by the emergency officers’ retirement 
act of May 24, 1928, with the rank of captain, with retired pay as in 
said act provided. 

2. To pay petitioner, or cause him to be paid, from June 5,1928, the 
date of the receipt of his application for retirement, retired pay at 
the rate of 75 per centum of the pay to which petitioner was entitled 
at the time of his discharge from the said commissioned service (ex¬ 
cept pay under the bonus act of May 18, 1920), that is to say, 75 per 
centum of $2,400.00 per annum or retired pay at the rate of $1,800.00 
per annum or $150.00 per month. 

And for such other and further relief as the court may deem proper 
and the nature of the case may require. 

And your petitioner will ever pray. 

Edgar T. Ferguson, 

Petitioner. 

Samuel T. Ansell, 

Attorney for Petitioner. 

9 State of California, County of Los Angeles , ss: 

I do solemnly swear that I have read the foregoing petition 
by me subscribed, and know the contents thereof; that the statements 
of fact therein made as upon personal knowledge are true, and that 
those made as upon information and belief I believe to be true. 

Edgar T. Ferguson. 

Subscribed and sworn to before me this 7th day of December, 1929. 

[notarial seal.] Katharine Neumann Ferguson, 

Notary Public in and for the County of Los Angeles , 

State of California. 

My commission expires 8/27/31. 

Rule to show cause 


Filed December 19, 1929 


******* 


Upon consideration of the petition filed in the above entitled cause, 
it is this 19th day of December, 1929, ordered that the said respondent, 
Frank T. Hines, Director of the United States Veterans’ Bureau, 
appear in this court on the 10th day of Jan’y. 1930 at 10 o’clock a. m.* 
and show cause if any he has why the writ of mandamus should not 
issue out of this court commanding him to place petitioner, Edgar T. 
Ferguson, or cause him to be placed, as of the date of receipt of his 
application for retirement, upon the separate list known as the 
10 emergency officers’ retired list of the Army, with the rank of 
captain* and to pay said petitioner, or cause him to be paid, 
the retired pay of his rank: Provided , That a copy of this rule be' 
served upon tfie respondent on or before the 23d day of December, 


1929. 


F. L. Siddons, Justice. 



FRANK T. HINES VS. UNITED STATES 


7 


Marshal’s return 

Served a copy of the within rule on Frank T. Hines, Director of 
the U. S. Veterans’ Bureau, 12-19-29, personally. 

Edgar C. Snyder, 

U. S. Marshal in and for the Dist. of Columbia. 

By W. J. Roberts, 

Deputy U. S. Marshal. 

K 

Answer of the respondent , Frank T. Hines 
Filed January 10, 1930 

* * * * * * * 

Now comes the respondent, Frank T. Hines, Director of the United 
States Veterans’ Bureau, now and at all times saving and reserving 
unto himself all exceptions to the many imperfections, uncertainties, 
and defects in the petition for the writ of mandamus filed herein, and 
reserving unto himself all benefits of the lack of jurisdiction of the 
court appearing upon the face of the said petition to grant the relief 
prayed, and the lack of jurisdiction of the court to direct him as 
Director of the United States Veterans’ Bureau to perform 
11 the acts in question, and relying upon same as if demurrer had 
been specifically interposed, for answer to said petition and 
return to the rule to show cause issued thereon or so much thereof as 
is material for him to answer, answering says: 

1 

j 

Respondent is without knowledge or information sufficient to form 
a belief as to allegations contained in paragraph 1 of the petition 
herein and therefore denies the same, except that respondent admits 
that he is the Director of the United States Veterans’ Bureau and 
resides in the District of Columbia. 

i 

2 | 

Respondent admits the allegations of paragraph 2. 

3 | 

i 

Respondent admits each and every allegation contained in para¬ 
graph 3 except that respondent denies that petitioner: received com¬ 
pensation from the bureau in the amount of $36.00 per month after 
July 31, 1929. Respondent says that petitioner’s compensation was 
reduced from $36.00 per month to $13.00 per month effective August 
1, 1929. Further answering the allegations of this paragraph, the 
respondent says that the said rating of 36 per cent permanent partial 
diability was erroneous and not made in accordance with law, for 
that the said rating was based upon an examination of the said 
petitioner conducted on March 22, 1928, which said examination did 
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not disclose the condition of enteroptosis for which the said petitioner 
was rated; that the respondent determined on April 27, 1929 that the 
petitioner was only 13 per cent permanently partially disabled; 
12 that the petitioner has remained so disabled to the date of the 
filing of the petition herein all of which will more fully appear 
hereinafter. 

4 

Respondent admits the allegations of paragraph 4 except that the 
respondent says that petitioner’s application for retirement benefits 
was received on June 1, 1928. 


o 

Answering paragraph 5 of the petition herein the respondent, 
Frank T. Hines, denies the allegations thereof and says that the 
determination that the petitioner was 13 per cent permanently par¬ 
tially disabled was made by the respondent on April 27, 1929, and 
the letter to the petitioner so advising him was written on June 3, 
1929, and that the letter which the petitioner alleges was dated 
June 28.1928, was in fact dated June 28, 1929. 

Further answering, the respondent says that upon the receipt of 
the petitioner’s claim for retirement under the disabled emergency 
officers’ retirement act aforesaid, the said petitioner was requested 
to report for examination as set forth in tne letter dated July 27, 
1928, under and by virtue of the authority reposed in the respondent 
by section 205 of the World War veterans’ act of 1924, as amended; 
that the said examination was conducted on August 6, 1928, and 
showed the diseases and injuries of the said petitioner to be (1) 
postoperative scar with peritoneal adhesions, (2) cholecystitis, 
chronic; which said examination nor the aforesaid examination 
of March 22, 1928, justified the rating of 36 per cent permanent par¬ 
tial disability assigned by the claims and rating board of 
13 the Los Angeles regional office on March 22, 1928. The re¬ 
spondent further says that under the authority granted to 
him by section 9 of the World War veterans’ act, 1924, as amended, 
he required the opinion of the Attorney General of the United States 
subsequent to the passage of the emergency officers’ retirement act 
as to whether or not in a case where an officer had heretofore been 
rated 30 per cent or more permanently disabled for a disability 
incurred in line of duty directly resulting from war service and the 
file shows that the rating was in error under the law or the facts 
or both, the bureau might reexamine and rerate the applicant; 
that the said Attorney General of the United States in an opinion 
dated January 18, 1929 (35 Op. Atty. Gen. 519) answered the re¬ 
spondent’s inquiry in the affirmative; that pursuant to the provisions 
of section 205 of the World War veterans’ act, 1924, as amended, 
and the said opinion of the Attorney General of the United States, 
the respondent herein caused the said petitioner to be hospitalized 
at the United States Veterans’ Bureau, diagnostic center, Palo Alto, 
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California, on January 20, 1929, which said period of hospitaliza¬ 
tion ended on February 6, 1929, as the result of which and after a 
period of long examination and careful diagnostic study the peti¬ 
tioner’s service connected diseases and injuries were; diagnosed as 
“adhesions, abdominal, mild; amoebiasis not found ”; clearly show¬ 
ing and definitely establishing that the aforesaid rating made on 
March 22, 192S, assigning a permanent partial 36 per cent rating, 
which is the rating upon which the petitioner relies to establish 
his claim to retirement benefits, was not in accordance with law and 
not justified on the facts in this case. 

14 6 ! 

Answering paragraph 6, respondent denies each and every allega¬ 
tion thereof. 

Further answering the petition herein, respondent, Frank T. Hines, 
says that section 202 (4), World War veterans’ act, 19£4, as amended 
March 4, 1925, requires that all disability ratings be made under and 
in accordance with a schedule of disability ratings and! that pursuant 
to said statutory requirement and in accordance -with: the authority 
contained in section 5, World War veterans’ act, 1924, respondent did 
cause to be promulgated on, to wit, the first day of January, 1926, the 
schedule of disability ratings, United States Veterans’ Bureau, 1925, 
and that said schedule has been in force and effect continuously since 
said date; that the aforesaid examination of March &2, 1928, diag¬ 
nosed the petitioner’s disability to be (1) appendectomy scar with 
abdominal adhesions, (2) cholecystitis, chronic, (3) amoebiasis based 
on history, the said cholecystitis being nonservice connected; which 
said findings under the said schedule of ratings would entitle the said 
petitioner to a rating of permanent partial 29 per cent, if the said 
abdominal adhesions were of severe degree; that notwithstanding the 
plain provisions of the schedule of ratings the claims and rating 
board of the Los Angeles regional office, United States Veterans’ 
Bureau, under date of March 22, 1928, rated the said petitioner as 
follows: j 

“Temporary partial ten per cent from date of discharge to June 
16, 1919. 

“ Temporary total from June 16,1919, to August 16, 1919. 

“ Temporary partial ten per cent from August 16,1919, to Sept. 11, 
1921. 

“ Temporary partial five per cent from Sept. 11,1921, to March 22, 
1928. 

“ Permanent partial thirty-six per cent from March 22,1928, 

15 incurred in or aggravated by service as provided in section 300, 
war risk insurance act as amended (adhesions, severe 

abdominal postoperative; enteroptosis). 

“Abdomen 6. 

“ Disability not incurred in or aggravated by service, cholecystitis. 

“ Disability not incurred in or aggravated by service (amoebiasis 
history). 
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“ Rating based on examination 3-22-28. No reexamination.” 
which said rating clearly shows that the said claims and rating board 
rated petitioner as having a disability known and referred to as 
enteroptosis and assigned a rating of permanent partial ten per 
centum thereto; that the said rating of permanent partial ten per 
centum and permanent partial 29 per centum were combined into one 
rating of permanent partial 36 per centum under the said schedule 
of disability ratings, notwithstanding that the aforesaid examination 
of March 22, 1928, upon which the said rating of 36 per centum per¬ 
manent partial was based, did not show the existence of a condition 
which could be properly diagnosed as enteroptosis and the said action 
of the claims and rating board in awarding to the petitioner a rating 
based upon a condition not shown to exist was erroneous, wrongful, 
and without authority of law and conferred no right upon the said 
petitioner nor does it deprive the respondent herein of his power and 
authority to review at any time on his own motion a claim for benefits 
under the World War veterans’ act, 1924, nor is said action by the 
said claims and rating board binding upon the respondent herein in 
determining the petitioner’s rights under the emergency officers’ re¬ 
tirement act which said rights are based upon and grow out of ratings 
made by the United States Veterans’ Bureau under the said World 
War veterans’ act. 

16 Respondent says that the examination of the said petitioner 
conducted on August 6, 1928, resulting in a diagnosis of (1) 

post operative scar with peritoneal adhesions and (2) cholecystitis, 
chronic, together with the findings made during the long period of 
observation of the said petitioner at the bureau’s diagnostic center, 
Palo Alto, California, definitely establishing the only service con¬ 
nected disability of the said petitioner to be adhesions abdominal, 
mild, confirms and supports the bureau’s action in refusing to accept 
the rating made by the claims and rating board of the Los Angeles 
regional office aforesaid; that the maximum rating provided by the 
aforesaid schedule of disability ratings applicable to the petitioner 
herein (variant 6) is 13 per cent permanent partial which said rating 
has been assigned to the petitioner herein in accordance with the said 
schedule of disability ratings; that the petitioner is not now nor'has 
he ever been entitled to a rating in accordance with law of more than 
13 per cent permanent disability for disability resulting directly 
from his service as an officer of the Army, Navy, or Marine Corps of 
the United States during the World War other than as an officer of 
the Regular Army, Navy, or Marine Corps and that the respondent 
did on, to wit, the 4th day of June, 1929. certify the name of the said 
petitioner to the Secretary of War to be placed upon the separate 
list created by the emergency officers’ retirement act without pay in 
accordance with the terms thereof; that the respondent is without 
authority of law to pay or cause the said petitioner to be paid retire¬ 
ment pay at the rate of eighteen hundred dollars ($1,800) per annum 
or one hundred fifty dollars ($150) per month as prayed for by the 
petitioner or any other amount whatsoever. 

17 Wherefore, having answered fully the allegations of the 
petition, the respondent prays that the rule to show cause be 
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discharged, the petition dismissed and that he be allowed his reason¬ 
able costs herein incurred. 

Frank T. Hines, 

Director , United States Veterans' Bureau, 

Leo A. Rover, 

United States Attorney. 

John W. Fihelly, 

Assistant United States Attorney. 

Wm. Wolff Smith, 

General Counsel , United States Veterans' Bureau. 

Annabel Hinderliter, 

Attorney , United States Veterans' Bureau. 

i 

I, Frank T. Hines, Director of the United States Veterans’ Bu¬ 
reau, do solemnly swear that I have read the foregoing answer by 
me subscribed, and know the contents thereof; that tjie matters and 
things therein stated of personal knowledge are true, and those 
stated on information and belief are believed to be true. 

Frank X. Hines, 

Director , United States Veterans' Bureau. 

Subscribed and sworn to before me this 8th day of January, 1930. 

[notarial seal.] Matilda Redeker, 

Notary Public. 

18 Demurrer 

Filed January 27, 1930 

******* 

Comes now’ the relator, by his attorneys, and demurs to the answer 
of the respondent in the above-entitled cause, and says that the same 
is bad in substance. 

S. T. Ansell, 

G. M. WlLMETH, 
Attorneys for Relator. 

NOTE 

Among the points of law to be argued in support of the foregoing 
demurrer are the following: 

1. That the rating of 36 per centum permanent disability from 
March 22,1928, was a legal rating entitling relator to retirement with 
pay under the emergency officers’ retirement act. 

2. That such rating, being in effect on the date of the passage of 
said act, may not be modified by a subsequent rating for purpose of 
retirement under said act. 

3. That the director was without authority to make the subsequent 
rating of August 6, 1928. 

. 4. That under the emergency officers’ retirement act, it was the 

plain, legal, mandatory, ministerial duty of the director, in view 
of the rating of March 22, 1928, to place relator on the emergency 
officers’ retired list with pay as in said act provided. 
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5. For other good and sufficient grounds of demurrer apparent on 
the face of said answer. 

19 Supreme Court of the District of Columbia 

Friday, February 21st, 1930. 

Session resumed pursuant to adjournment, Hon. Jennings Bailey, 
justice, presiding. 

* * * * * * * 

This cause came on to be heard upon the petition, the answer and 
demurrer thereto, and being submitted to the court, it is ordered 
that said demurrer be, and the same is hereby sustained. Thereupon, 
the respondent by his attorneys of record electing to stand upon his 
answer, judgment is ordered. 

Wherefore, it is ordered that the writ of mandamus do forthwith 
issue herein against the respondent, commanding him to place the 
petitioner Edgar T. Ferguson, as of the date of the receipt of his 
application for retirement, upon, and continue him on, the separate 
retired list of the Army created by the emergency officers retirement 
act of May 24, 1928, with the rank of captain; and pay or cause to 
be paid to the petitioner Edgar T. Ferguson, from June 5, 1928, 
retired pay at the rate of 75 per centum of the pay to which peti¬ 
tioner was entitled at the time of his discharge from the said com¬ 
missioned service (except pay under the bonus act of May 18, 1920), 
that is to say 75 per centum of $2,400.00 per annum or retired pay 
at the rate of $1,800.00 per annum. 

From the foregoing judgment, the respondent by his said attorneys, 
in open court, notes an appeal to the Court of Appeals. 

20 Assignments of error 

Filed March 3, 1930 

******* 

Now comes the respondent, Frank T. Hines, Director of the United 
States Veterans’ Bureau, by his attorney, Leo A. Rover, United 
States attorney in and for the District of Columbia, and assigns as 
errors herein the following: 

1. The court erred in holding that respondent has no power to 
review and on such review to modify, revise, or reduce a rating 
made by a rating board subordinate to the respondent. 

2. The court erred in holding that a rating by a rating board 
subordinate to the respondent made in violation of the express pro¬ 
visions of the official disability rating schedule (promulgated pur¬ 
suant to the provisions of section 202 (4), World War veterans’ act, 
1924, as amended), was a rating made in accordance with the law. 

3. The court erred in holding that a rating by a rating board 
subordinate to the respondent, based in part upon physical disability 
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never diagnosed or shown to exist in fact, was a rating made in 
accordance with law. 

4. The court erred in sustaining the petitioner’s demurrer and 
ordering a writ of mandamus to issue against the respondent. 

Leo A. Rover, 

U. S. Attorney. 
John W. Fihelly, 
Assistant U. S. Attorney • 

21 Service of copy of the foregoing assignments of error ac¬ 
cepted this 1st day of March, 1930. 

S. T. Ansell. 

Designation of record 
Filed March 3, 1930 

******* 

The clerk will please include in the transcript of record on appeal 
to the Court of Appeals of the District of Columbia the following: 

1. Petition for writ of mandamus and rule to show cause. 

2. Respondent’s returns to the rule to show cause and answer to 
the petition. 

3. Demurrer to respondent’s return and answer. 

4. Minute entry of judgment sustaining demurrer and ordering 
writ to issue. 

5. Minute entry showing notation of appeal in open court. 

6. Assignments of error. 

7. This designation. 

Leo A. Rover, 

United States Attorney . 
John W. Fiiielly, 
Assistant United States Attorney . 

Service of copy of the foregoing designation of record accepted 
this 1st day of March, 1930. 

S. T. Ansell. 


Supreme Court of the District of Columbia 


United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages numbered from 
1 to 21, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 77515 at law, wherein 
the United States of America, ex relatione Edgar T. Ferguson, is 
petitioner and Frank T. Hines, Director of the United States Veter¬ 
ans’ Bureau, is defendant, as the same remains upon the files and of 
record in said court. 
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In testimony whereof, I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said district, this 
18th day of April, 1930. 

[seal.] Frank E. Cunningham, Clerk. 

By Chas. B. Coflin, Asst. Clerk. 

(Indorsement on cover:) District of Columbia Supreme Court. 
No. 5199. Frank T. Hines, Director of the United States Veterans’ 
Bureau, appellant, vs. The United States of America, ex relatione 
Edgar T. Ferguson. Court of Appeals, District of Columbia. Filed 
Apr. 30, 1930. Henry W. Hodges, clerk. 
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a 


Supreme Court of the District of Columbia 


The United States of America, ex relatione) 
Bayard Brooks, petitioner 

vs. 

Frank T. Hines, Director of the United 
States Veterans Bureau, respondent 


At law No. 77536 


United States of America, 

District of Columbia , ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

1 Petition for writ of mandamus 

Filed December 27, 1929 


In the Supreme Court of the District of Columbia 


The United States of America, ex relatione] 
Bayard Brooks, petitioner 


vs. 


i At law No. 77536 


Frank T. Hines, Director of the United 
States Veterans’ Bureau 


To the said Supreme Court of the District of Columbia: 

Your petitioner respectfully represents: 

1. That he is a citizen of the United States, a resident of Los 
Angeles County, State of California, and files this petition in his 
own right against the respondent Frank T. Hines who is the Director 
of the United States Veterans’ Bureau, residing in the District of 
Columbia. 

2. That petitioner served as a commissioned officer of the Army 

of the United States during the World War, other than as a com¬ 
missioned officer of the Regular Army, Navy, or Marine Corps, to 
wit, as a second lieutenant, Field Artillery, National (Emergency) 
Army, an Army other than the Regular Establishment raised to meet 
the emergency of the World War, and served under said commission 
until he was honorably discharged therefrom October 10, 1919, at 
which time of discharge he held the rank of second lieutenant, and 
was receiving under then existing law (except the bonus act of May 
18, 1920) the pay of second lieutenant, namely, $1,700 per annum 
or $141.66% per month. j 

3. That the said United States Veterans’ Bureau found and de¬ 

termined, and the fact was, that petitioner while serving as 
2 said commissioned officer during the World War as aforesaid 
incurred permanent physical disability in line of duty result¬ 
ing directly from such war service and rated said disability at 15 
per centum permanent disability effective January 11, 1926, and at 
26 per centum permanent disability in early 1927 and awarded and 
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paid to petitioner disability compensation in accordance with said 
disability ratings; the said United States Veterans’ Bureau after 
having physically examined petitioner on February 10, 1928, rated 
petitioner, effective November 23, 1927, at 32 per centum permanent 
disability for disability resulting directly from such war service, 
awarded and paid him disability compensation upon said rating 
from said effective date of November 23, 1927, and notified peti¬ 
tioner by bureau letter dated February 10, 1928 (copy of which is 
attached hereto and is asked to be considered as a part hereof as 
Exhibit A), that— 

“ Your claim for compensation has been carefully reviewed, and 
it is the decision of the claims and rating board that your former 
rating of permanent partial 24 per cent should be increased to 
permanent partial 32 per cent. Under this rating you are entitled 
to payments of compensation at the rate of 32.00 per month from 
November 23, 1927.” 

Petitioner’s said bureau rating of 32 per cent permanent disability 
incurred as aforesaid stood unchanged on May 24, 1928, the date of 
the passage of the emergency officers’ retirement act hereinafter set 
out, and at the time of the passage of said act petitioner was receiving, 
and since November 23, 1927, had been receiving, and after the 
passage of the said act and until August 1, 1929, continued to receive, 
$32 per month compensation for said bureau rating of 32 per cent 
permanent disability incurred as aforesaid. 

3 4. That on May 24, 1928, Congress passed the act commonly 

known as the emergency officers’ retirement act (Public— 
No. 506—70th Congress), which, except for its formal parts, is as 
follows: 

u That all persons who have served as officers of the Army, Navy, 
or Marine Corps of the United States during the World War, other 
than as officers of the Regular Army, Navy, or Marine Corps, who 
during such service have incurred physical disability in line of duty, 
and who have been, or may hereafter, within one year be rated in 
accordance with the law at not less than 30 per centum permanent 
disability by the United States Veterans’ Bureau for disability 
resulting directly from such war service, shall, from date of receipt 
of application by the Director of the United States Veterans’ Bureau, 
be placed upon, and thereafter continued on, separate retired lists, 
hereby created as part of the Army, Navy, and Marine Corps of the 
United States, to be known as the emergency officers’ retired list of 
the Army, Navy, or Marine Corps of the United States, respectively, 
with the rank held by them when discharged from their commissioned 
service, and shall be entitled to the same privileges as are now or may 
hereafter be provided for by law or regulations for officers of the 
Regular Army, Navy, or Marine Corps who have been retired for 
physical disability incurred in the line of duty, and shall be entitled 
to all hospitalization privileges and medical treatment as are now 
or may hereafter be authorized by the United States Veterans’ 
Bureau, and shall receive from date of receipt of their application 
retired pay at the rate of 75 per centum of the pay to which they 
were entitled at the time of their discharge from their commissioned 
service, except pay under the act of May 18, 1920: Provided, That 
all pay and allowances to which such persons or officers may be 
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entitled under the provisions of this law shall be paid solely out of 
the military and naval compensation appropriation fund of the 
United States Veterans’ Bureau and shall be in lieu of all disability 
compensation benefits to such officers or persons provided in the 
World War veterans’ act, 1924, and amendments thereto, except as 
otherwise authorized herein, and except as provided by the act of 
December 18, 1922: Provided further. That all persons who have 
served as officers of the Army, Navy, or Marine Corps who during 
such service have incurred physical disability in line of duty, and who 
have heretofore or may hereafter be rated less than 30 per centum 
and more than 10 per centum permanent disability by the United 
States Veterans’ Bureau for disability resulting directly from such 
war service, shall, from date of receipt of application by the Director 
of the United States Veterans’ Bureau, be placed upon, and thereafter 
continued on, the appropriate emergency officers’ retired list, created 
by this act, with the rank held by them when discharged from their 
commissioned service, but without retired pay, and shall be entitled 
only to such compensation and other benefits as are now or may 
hereafter be provided by law or regulations of the United States 
Veterans’ Bureau, together with all privileges as are now or 
4 may hereafter be provided by law or regulations of the United 
States Veterans’ Bureau, together with all privileges as are 
now or may hereafter be provided by law or regulations for officers of 
the Regular Army, Navy, or Marine Corps who have been retired for 
physical disability incurred in line of duty: And provided further , 
That the retired list created by this act of officers of the Army shall be 
published annually in the Army Register and said retired lists of 
officers of the Navy and Marine Corps, respectively, shall be published 
annually in the Navy Register. 

“ Sec. 2. No person shall be entitled to benefits under the provisions 
of this act except he make application as hereinbefore provided and 
his application is received in the United States Veterans’ Bureau 
within twelve months after the passage of the act: Provided , That the 
said director shall establish a register, and applications made here¬ 
under shall be entered therein as of the actual date of receipt, in the 
order of receipt in the Veterans’ Bureau, and such register shall be 
conclusive as to date of receipt of any application filed under this act. 
The term ‘World War’ as used herein is defined as including the 
period from April 6,1917, to July 2, 1921.” 

That thereafter petitioner duly made application to the respondent 
Director of the United States Veterans’ Bureau for retirement with 
pay and all other rights, benefits, and privileges under said act, which 
said application was duly acknowledged as having been received by 
the said director on June 25, 1928. 

5. Although petitioner was disabled during his World War service 
and was rated by the said Veterans’ Bureau as having 32 per centum 
permanent disability resulting directly from such war service, and 
his application to be placed on the emergency officers’ retired list of 
the Army with pay as in said act provided, was duly received by 
the Veterans’ Bureau, all as aforesaid, the said respondent did not 
place petitioner, and has at all times thereafter failed and refused to 
place petitioner, on said retired list with retired p^y as in said act 
provided, and does still refuse so to place him on said emergency 
officers’ retired list. 
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Upon and after the receipt of petitioner’s application for retire¬ 
ment as aforesaid, the respondent, Director of the United 

5 States Veterans’ Bureau, pretending to act by virtue of his 
office as said director, subjected petitioner to another examina¬ 
tion and made another rating of petitioner’s disability, and thereupon 
advised petitioner by bureau letter dated April 13, 1929 (copy of 
which is attached hereto and asked to be made a part hereof as 
Exhibit B), that— 

“ Your disabilities of bronchitis and fracture of the right tibia,'al¬ 
though shown to be the result of service and incurred in line of duty 
during the World War, are not shown to be permanently disabling 
to a degree of more than 10%.” 

And by bureau letter dated May 23, 1929 (copy of which is at¬ 
tached hereto and asked to be made a part hereof as Exhibit C), the 
said bureau advised petitioner that— 

“In view of the fact that you do not have at the present time a 
sendee connected disability which is of compensable degree, your 
award of compensation is being stopped, effective July 31, 1929.” 

6. Petitioner is advised and believes, and so avers, that, by reason 
of his said service during the World War as a commissioned officer 
of the Armv of the United States other than as a commissioned officer 
of the Regular Army, Navy, or Marine Corps, of his having incurred 
during said war service physical disability and of his having been 
rated at 32 per centum permanent disability by said United States 
Veterans’ Bureau for disability resulting directly from such war 
service, and of his having made application for retirement, all as 
aforesaid, he is entitled to be placed upon, and continued on, said 
emergency officers’ retired list of the Army, with retirement pay and 
all other rights, benefits, and privileges, provided by said emergency 
officers’ retirement act, and to be paid out of the military and naval 
compensation appropriation fund of the United States Veterans’ Bu¬ 
reau, which fund is adequate and available for such payment, retired 
pay from June 25, 1928, the date of the receipt of his applica- 

6 tion for retirement, at the rate of $106.25 per month. And 
petitioner is further advised and believes and so avers that 

by virtue of said emergency officers’ retirement act and the plain 
mandatory terms thereof it is the plain mandatory duty of the re¬ 
spondent to place petitioner on the said retired list, to pay him or 
cause him to be paid said retirement pay as provided by said act, and 
to accord to him, or cause to be accorded to him, all the rights, bene¬ 
fits, and privileges by said act provided; that petitioner is entitled 
to have said respondent perform such duties, that said respondent 
has failed and refused to perform them, by reason whereof peti¬ 
tioner’s rights under said statute have been violated and denied to 
him by said respondent, to the great injury and suffering of peti¬ 
tioner, and petitioner has no adequate ordinary remedy at law. 

Wherefore petitioner prays that the writ of mandamus be issued 
and directed to the said Frank T. Hines, Director of the United 
States Veterans’ Bureau commanding him— 

1. To place petitioner, as of the date of the receipt of his appli¬ 
cation for retirement, upon, and continue him on, the separate re¬ 
tired list of the Army created by the emergency officers’ retirement 
act of May 24,1928, with the rank of second lieutenant. 


FRANK T. HIKES VS. UKITED STATES 


5 


2. To pay petitioner, or cause him to be paid, from June 25, 1928, 
the date of the receipt of his application for retirement, retired pay 
at the rate of 75 per centum of the pay to which petitioner was 
entitled at the time of his discharge from the said commissioned 
service (except pay under the bonus act of May 18, 1920), that is to 
say, 75 per centum of $1,700 per annum or retired pay at the rate 
of $1,275 per annum or $106.25 per month. 

And for such other and further relief as the court may 
7 deem proper and the nature of the case may require. 

And your petitioner will ever pray. 

Bayard Brooks, 

Petitioner. 

Samuel T. An sell, 

G. M. Wilmeth, 

Attorneys for Petitioner. j 

! 

State of California, 

County of Los Angeles , ss: 

I do solemnly swear that I have read the foregoing petition by me 
subscribed, and know the contents thereof; that the statements of 
fact therein made as upon personal knowledge are true, and that 
those made as upon information and belief I believe to be true. 

Bayard Brooks. 


Subscribed and sworn to before me this 14th day of December, 
1929. 


[seal.] 

My commission expires Dec. 2, 1932. 


Gertrude P. Peters, 

Notary Public. 


Exhibit A 


Office of regional manager. 


United States Veterans’ Bureau, 

Los Angeles , Calif., February 10 , 1928. 

This letter refers to 
Your file number: 
In reply refer to 
AC. 5-RS. 9 
C-315 978. 


Mr. Bayard Brooks, 

c/o 216 South Hill Street , 

Los Angeles , California. 

Dear Sir: Your claim for compensation has been carefully 
8 reviewed, and it is the decision of the claims and rating board 
that your former rating of permanent partial 24 per cent 
should be increased to permanent partial 32 per cent. Under this 
rating you are entitled to payments of compensation at the rate of 
$32.00 per month from November 23, 1927. 

A statement of your account showing amount payable is as follows: 


Amount due you from 11-23-27 to 1-31-28-!_$72.53 

Previous payments---i_ 63.47 

Balance due, check inclosed___ 9.06 


By direction: 


(Sgd.) Hi C. Veit, 
Region/d Adjudication Officer. 
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Exhibit B 

, United States Veterans’ Bureau, 

Washington, April 13, 1929. 

This letter refers to 
Your file number: 
In reply refer to: FADB 

C-315 978 

Lieutenant Bayard Brooks, 

21f6 South Hill Street, 

Los Angeles, California. 

Dear Lieutenant Brooks : This is in reference to your claim for 
benefits under the emergency officers’ retirement act of May 24, 1928. 

The evidence in your case has been carefully considered in accord¬ 
ance with the provisions of the emergency officers’ retirement act 
and under the Attorney General’s interpretation of that act, and it 
has been necessary that a determination be made that you are not 
entitled to retirement benefits for the reason that your disabilities 
of bronchitis and fracture of the right tibia, although shown to be 
the result of service and incurred in line of duty during the World 
War, are not shown to be permanently disabling to a degree of 
more than 10%. 

Your case folder is being returned to the regional office in Los 
Angeles, California. 

By direction: 

(Sgd.) H. H. Milks, 

Chief, Awards Division. 

9 Exhibit C 

United States Veterans’ Bureau, 

Los Angeles, Calif., May 23, 1929. 

Office of regional manager. 

This letter refers to 
Your file number: 
In reply refer to: 
AA.3-AS.4 
C-315 978. 

Mr. Bayard Brooks, 

246 South Hill Street, 

Los Angeles, California. 

Dear Sir: Your claim for compensation, including the report of 
your last physical examination of August 23, 1928, was reviewed by 
the claims and rating board of this office on May 17, 1929. 

It is found that your disabilities, due to myocarditis and mild 
chronic bronchitis, are of a no per cent degree. Your disability due 
to fracture of right tibia, with limitation of motion of ankle, was 
rated permament partial 8% under the present rating schedule. 

In view of the fact that you do not have at the present time a 
service connected disability which is of a compensable degree, your 
award of compensation is being stopped, effective July 31, 1929. 

Bv direction: 

(Sgd.) . H. C. Veit, 

Regional Adjudication Officer, 

Los Angeles, Califonda. 
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Rule to show cause 
Filed December 27, 1929 

******* 

i 

Upon consideration of the petition filed in the above-entitled 
cause, it is this 27th day of December, 1929, ordered that the said 
respondent, Frank T. Hines, Director of the Veterans’ Bureau, 

10 appear in this court on the 17th day of January, 1930, at 
10 o’clock a. m., and show cause, if any he has, why the writ 

of mandamus should not issue out of this court commanding him to 
place petitioner Bayard Brooks, or cause him to be placed, as of the 
date of receipt of his application for retirement, upon the separate 
list known as the emergency officers’ retired list of the Army with the 
rank of second lieutenant and to pay said petitioner, or cause him 
to be paid, the retired pay of his rank: Provided , That a copy of 
this rule be served upon the respondent on or before the 30th day of 
December, 1929. i 

Jennings Bailey, 

Justice. 

Marshal's return i 

Served a copy of the within rule on Frank T. Hines, Director of 
the U. S. Veterans’ Bureau, personally: 12-27-29. 

Edgar Cl Snyder, 

U. S. Marshal in and for the Dist . of Columbia, 

By Harold ' Scott, 

Deputy U. S. Marshal. 

Answer of respondent to petition and return to rule 
Filed January 23, 1930 

* * * * * * * 

! 

Now comes the respondent, Frank T. Hines, Director of the 
United States Veterans’ Bureau, now and at all times saving and 
reserving unto himself all exceptions to the many imperfections, 
uncertainties, and defects in the petition for the writ of mandamus 
filed herein, and reserving unto himself all benefits of the lack of 
jurisdiction of the court appearing upon the face of the said 

11 petition to grant the relief prayed, and the lack of jurisdiction 
of the court to direct him as Director of the United States 

Veterans’ Bureau to perform the acts in question, and relying upon 
same as if demurrer had been specifically interposed, for answer to 
said petition and return to the rule to show cause issued thereon 
or so much thereof as is material for him to answer, answering says: 


Respondent is without knowledge or information sufficient to 
form a belief as to the allegations of paragraph 1 of the petition 
herein, and therefore denies the same, except that respondent admits 
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he is the Director of the United States Veterans’ Bureau and resides 
in the District of Columbia. 


2 

Respondents admits the allegations of paragraph 2 of the pe¬ 
tition except that the respondent says he is without knowledge or 
information sufficient to form a belief as to the amount of pay the 
petitioner was receiving when discharged from his said commissioned 
service, and therefore denies the same. 

3 

Answering paragraph 3, the respondent admits that the United 
States Veterans’ Bureau found and determined that the petitioner 
herein while serving as a commissioned officer during the World War 
as aforesaid incurred permanent physical disability in line of duty 
resulting directly from such war service; admits that said disability 
w v as on, to wit, the 4th day of October, 1926, rated as 15 per cent per¬ 
manent disability, effective January 1, 1926; admits that the said 
disability was on, to wit, the 14th day of December, 1927, rated as 
28% (not 26%) effective from November 23, 1927, and admits that 
petitioner was awarded and there was paid to him disability 
12 compensation in accordance with said disability ratings; ad¬ 
mits that the said petitioner was thereafter rated effective 
November 23 1927, at 32% permanently disabled, that he was 
awarded compensation upon said rating, and was so notified in the 
letter addressed to him on February 10, 1928. The respondent fur¬ 
ther admits that the said rating of 32% permanent disability stood 
unchanged on May 24, 1928, the time of passage of the emergency 
officers’ retirement act ; that on that date petitioner was receiving 
$32 per month compensation under the said rating which he con¬ 
tinued to receive until August 1, 1929. 

The respondent denies that the said petitioner was physically 
examined on February 10, 1928, and denies that the rating of 32% 
permanent disability effective November 23, 1927, was based on any 
such examination, and further answering says that said rating of 
32% permanent disability was made by a rating dated February 6, 
1928, which said rating was erroneous and not made in accordance 
with law, and is not binding upon the respondent, and can not 
operate to foreclose the respondent from adjudicating all features of 
this case in accordance with the true facts, that said rating has been 
superseded and canceled by the respondent herein, all of which will 
more fully appear hereinafter. 


4 

Answering so much of paragraph 4 as is material for him to an¬ 
swer, the respondent admits that said petitioner duly made applica¬ 
tion for retirement benefits under the aforesaid act which said appli¬ 
cation was duly acknowledged as having been received by the said 
director on June 25, 1928. 
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Answering paragraph 5, the respondent admits that he did not 
place petitioner on said retired list with retired pay and admits that 
he does still refuse to place him on said emergency officers’ retired 
list. The respondent further admits that he did upon the receipt of 
petitioner’s application for retirement subject petitioner to another 
examination; that he caused said petitioner to be rerated in accord¬ 
ance with the facts found upon such examination; that he caused to 
be addressed to said petitioner Exhibits B and C of the petition 
herein. Further answering paragraph 5, the respondent says that 
the emergency officers’ retirement act requires as a prerequisite to 
payment of benefits thereunder that an emergency officer must be 
rated at not less than 30% permanently partially disabled in accord - 
ance with law , and that such rating to be in accordance with law 
must be accomplished, if at all, under the provisions of Title II of 
the World War veterans’ act, 1924; that respondent’s authority to 
review the case of a former emergencv officer who makes a claim for 
retirement benefits under the emergency officers’ retirement act and 
to award or deny benefits thereunder in accordance with the ultimate 
facts found is clear, likewise under the provisions of Title II of the 
World War veterans’ act, 1924, and particularly section 205, which 
provides that the bureau may at any time on its own motion review 
an award and rerate a case in accordance with the facts found; that 
under section 5 of the said World War veterans’ act it is the re¬ 
spondent’s duty so to do. The respondent says that confirmatory 1 of 
his authority to so reexamine and rerate the Attorney General ox the 
United States in an opinion dated January 18, 1929 (35 Op. Atty. 

Gen. 519), advised the respondent in response to a request 
14 made pursuant to the authority granted him by section 9 of 
the World War veterans’ act, 1924, that in a case where an 
officer has heretofore been rated 30% or more permanently disabled 
for disability incurred in line of duty directly resulting from war 
service, and the file shows that said rating was in error under the 
law or the facts, or both, the bureau had the authority to reexamine 
and rerate the applicant. j 

6 

Answering paragraph 6, respondent denies each and every allega¬ 
tion thereof. 

Further answering the petition, the respondent says that the 
petitioner herein applied for compensation under the World War 
veterans’ act of 1924 on October 20, 1919; that he was examined 
physically on a number of occasions thereafter, and on October 4, 
1926, he was rated for the seventh time and his service connected 
disability of fracture right tibia rated by the claims and rating 
board, Los Angeles regional office, as 15% permanent disability; that 
thereafter on November 23, 1927, the petitioner was reexamined 
by a board of three specialists; that the physical findings shown 
upon such examination were simple fracture right tibia lower one- 
third united with three-quarter-inch shortening and one-half inch 
atrophy of calf, and “mucous rales over both sides” of lungs; chat 
the petitioner was given a rating by the claims and rating board, 
Los Angeles regional office, on December 14,1927, of 15% permanent 
partial for the fractured tibia and 15% permanent partial for mod - 
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crate bronchitis resulting in a combined rating of 28% permanent 
partial; that the only lung condition shown on the aforesaid ex¬ 
amination report of November 23, 1927, was “ mucous rales over 
both sides,” which said findings do not entitle the petitioner to a 
rating for moderate bronchitis under the schedule of dis- 

15 ability ratings promulgated by the respondent in accordance 
with the provisions of section 202 (4) World War veterans’ 

act as amended March 4, 1925, which requires that all disability 
ratings be made under and in accordance with a schedule of dis¬ 
ability ratings promulgated pursuant to said statutory requirement. 
The respondent says that said schedule of disability ratings has 
been in force and effect continously since January 1, 1926; that the 
said schedule expressly requires physical findings to justify a diag¬ 
nosis of bronchitis of moderate degree and rating thereon as follows, 
to wit: “ Cough, slight dyspnoea, scattered bilateral rales,” that the 
physical findings in this case could only justify a diagnosis of mild 
bronchitis for which the said schedule of ratings require that a 
rating of less than 10% disability be assigned; that notwithstanding 
the physical findings upon said examination of November 23, 1927, 
and the plain provisions of the schedule of disability ratings, the 
claims and rating board of the Los Angeles regional office, United 
States Veterans’ Bureau, did in the aforesaid rating of December 14, 
1927, rate the said petitioner as having bronchitis, moderate, and 
did assign as the degree of disability for said condition a permanent 
partial disability of 15%, which said action of the claims and rating 
board in assigning and awarding to the petitioner a rating for 
a condition not shown to exist was erroneous, wrongful, and with¬ 
out authority of law. The respondent further says that on, to 
wit, the 6th day of February, 1928, the said claims and rating 
board of the Los Angeles regional office aforesaid rerated the peti¬ 
tioner’s case on the said examination of November 23, 1927, and 
without any new evidence whatsoever and increased the rating 
theretofore made from 28% permanent partial to 32% per- 

16 manent partial, by increasing the rating for bronchitis from 
15% to 20%, whereas the schedule of disability ratings requires 

that the physical findings shown on said examination shall be rated 
as less than 10%. 

Respondent further says that said rating of 32% permanent par¬ 
tial made by the claims and rating board, Los Angeles regional office, 
was erroneous, and not made in accordance with law for the addi¬ 
tional reason that the said rating board "was without jurisdiction to 
make said rating for that the provisions of section 7092, United States 
Veterans’ Bureau regulations, then and now in force, provide as 
follows: 

“ * * * When a regional claims and rating board makes a per¬ 

manent rating on a case, thereafter the claimant may have the case 
reviewed only on appeal or upon application for increase accom¬ 
panied by evidence showing change of condition.” 

And notwithstanding that the claims and rating board, Los Angeles, 
California, had as aforesaid on, to wit, December 14, 1927, made a 
permanent rating of 28% on petitioner’s case, this said claims and 
rating board did without an application for increase accompanied by 
evidence showing change of condition on, to wit, February 6, 1928, 
make another rating on the case, which said rating rated petitioner’s 
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service-connected disabilities as permanent partial 32% as aforesaid. 
Respondent says that the said rating of February 6,1928, having been 
made in violation of section 7092, United States Veterans’ Bureau 
regulations, as aforesaid and without authority of law or jurisdiction 
in the said claims and rating board to so rate, said rating of Febru¬ 
ary 6, 1928, was and is invalid and void and does not constitute a 
rating made in accordance with law. Respondent says that pursuant 
to the provisions of section 205, World War veterans’ act, 1924, as 
amended, and the said opinion of the Attorney General of the United 
States the respondent herein upon receipt of his application for 
retirement and in connection therewith caused the said peti- 

17 tioner to be reexamined on August 23, 1928; that the physical 
findings shown upon a thorough examination of the lungs are 

“ roughened breath sounds throughout, no definite rales heard fol¬ 
lowing coughing,” and the examination of the right leg showed “ a 
slight irregularity in bony contour of the lower third of tibia united 
with three-quarter-inch shortening of bone, dorsal flexion is restricted 
to a right angle from shortening of Achilles tendon. Measurements 
of calf muscles show one-half-inch atrophy due to disuse in favoring 
leg in walking,” that the said findings justify diagnoses of bron¬ 
chitis, mild, and fracture of right tibia, which said diagnoses were 
made and reported to the respondent by the board of three medical 
examiners; that the said emergency officers’ retirement rating board 
on February 20, 1929, considered the petitioner’s case and upon all 
the evidence in file rated the petitioner’s service-connected disability 
in accordance with the schedule of disability ratings as fracture tibia, 
right, with residual disability rated as loss of motion ankle joint one- 
third (V-leg 5) permanent partial 8%; bronchitis chronic mild 
(V-chest 4) no per cent; that the respondent herein approved the 
action of the emergency officers’ retirement board on April 6, 1929, 
and caused to be addressed to the petitioner herein on April 13, 1929, 
a letter so advising him, from all of which it clearly appears that the 
petitioner herein is not now and never has been entitled to a rating 
in accordance with law of 30% permanent partial disability, and the 
respondent is therefore without authority of law to place said peti¬ 
tioner on the retired emergency officers’ iist or to pay or cause to be 
paid to him any benefits thereunder. 

Wherefore, having answered fully the allegations of the 

18 petition, the respondent prays that the rule to show cause be 
discharged, the petition dismissed, and that he be allowed his 

reasonable costs herein incurred. 

Frank T. Hines, 
Director , U. S. Veterans* Bureau. 

Leo A. Rover, 1 

United States Attorney. 

John W. Fihelly, 

Assistant United States Attorney. i 

Wm. Wolff Smith, 

General Counsel , U. S. Veterans ’ Bureau. 

Annabel Hindekliter, 

Attorney , United States Veterans'* Bureau. 1 

I, Frank T. Hines, Director of the United States Veterans’ Bureau, 
do solemnly swear that I have read the foregoing answer by me 
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subscribed, and know the contents thereof; that the matters and 
things therein stated of personal knowledge are true, and those 
stated on information and belief are believed to be true. 

Frank T. Hines. 

Director , U. S. Veterans* Bureau. 

Subscribed and sworn to before me this 22nd day of January, 1930. 

Matilda Redeker, 

Notary Public, [seal.] 

Demurrer 

Filed January 27,1930 

***••*« 

Comes now the relator, by his attorneys, and demurs to the answer 
of the respondent in the above-entitled cause and says that the same 
is bad in substance. 

S. T. Ansell, 

G. M. WlLMETH, 
Attorneys for Relator. 

19 Note 

Among the points of law to be argued in support of the foregoing 
demurrer are the following: 

1. That the rating of 32 per centum permanent disability from 
November 23, 1927, was a legal rating entitling relator to retirement 
with pay under the emergency officers’ retirement act. 

2. That such rating, being in effect on the date of the passage of 
said act, may not be modified by a subsequent rating for purpose of 
retirement under said act. 

3. That the director was without authority to make the subsequent 
rating of August 23, 1928. 

4. That under the emergency officers’ retirement act it was the plain, 
legal, mandatory, ministerial "duty of the director, in view of the rat¬ 
ing of November 23, 1927, to place relator on the emergency officers’ 
retired list with pay as in said act provided. 

5. For other good and sufficient grounds of demurrer apparent 
on the face of said answer. 

Supreme Court of the District of Columbia 

Friday, February 21st, 1930. 

Session resumed pursuant to adjournment, Hon. Jennings Bailey, 
justice, presiding. 

******* 

This cause came on to be heard upon the petition, the answer and 
demurrer thereto, and being submitted to the court, it is ordered that 
said demurrer be, and the same is hereby, sustained. Thereupon, the 
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respondent by his attorneys of record electing to stand upon his 
answer, judgment is ordered. 

20 Wherefore, it is ordered that the writ of mandamus do forth¬ 
with issue herein against the respondent commanding him to 
place the petitioner, Bayard Brooks, as of the date of the receipt of 
his application for retirement, upon, and continue him on, the separate 
retired list of the Army created by the emergency officers’ retirement 
act of May 24,1928, with the rank of second lieutenant; and pay to the 
petitioner Bayard Brooks, or cause him to be paid from June 25,1928, 
retired pay at the rate of 75 per centum of the pay to which petitioner 
was entitled at the time of his discharge from the said commissioned 
service (except pay under the bonus act of May 18, 1920), that is to 
say, 75 per centum of $1,750.00 per annum or retired pay at the rate of 
$1,275.00 per annum. 

From the foregoing judgment, the respondent by his said attorneys, 
in open court, notes an appeal to the Court of Appeals. 

Assignments of error 

Filed March 5, 1930 

* * * * * * * 


Now comes the respondent, Frank T. Hines, Director of the United 
States Veterans’ Bureau, by his attorney, Leo A. Rover, United States 
attorney in and for the District of Columbia, and assigns as errors 
herein the following: 

1. The court erred in holding that the respondent has no power 
to review and on such review to modify, revise, or reduce a rating 
made by a rating board subordinate to the respondent. 

2. The court erred in holding that a rating made without juris¬ 
diction by a rating board subordinate to the director was a rating 
made in accordance with law. 

3. The court erred in holding that a rating contrary to the express 

provisions of the official schedule of disability ratings by a 
21 rating board subordinate to the director constitutes a rating 
made in accordance with law. 

4. The court erred in sustaining petitioner’s demurrer and order¬ 
ing a writ of mandamus to issue against the respondent. 

Leo A. Rover, 

j U. JS. Attorney. 

John W. Fihelly, 
Assistant U. S. Attorney. 


Service of copy of the foregoing assignments of error accepted this 
4th day of March, 1930. 

S. T. An sell. 


Designation of record 


Filed March 5,1930 


* * 4 = * * | * * 

The clerk will please include in the transcript of record on appeal 
to the Court of Appeals of the District of Columbia the following: 
1. Petition for writ of mandamus and rule to show cause. 
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2. Respondent’s return to the rule to show cause and answer to the 
petition. 

3. Demurrer to respondent’s return and answer. 

4. Judgment sustaining demurrer and ordering writ to issue. 

5. Minute entry showing notation of appeal in open court. 

6. Assignments of error. 

7. This designation. 

Leo A. Rover, 

United States Attorney. 
John W. Fihelly, 
Assistant Urated States Attorney. 


Service of copy of the foregoing designation of record accepted 
this 4th day of March, 1930. 

S. T. Ansell. 


22 Supreme Court of the District of Columbia 


United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages numbered from 
1 to 21, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 77536 at Law, wherein The United 
States of America, ex relatione Bayard Brooks, is petitioner, and 
Frank T. Hines, Director of the United States Veterans’ Bureau, is 
respondent, as the same remains upon the files and of record in said 
court. 

In testimony whereof I hereunto subscribe by name and affix the 
seal of said court, at the city of Washington, in said District, this 
18th day of April, 1930. 

[seal.] Frank E. Cunningham, Clerk. 

By Chas. B. Coflin, Asst. Clerk. 


(Indorsed on cover:) District of Columbia, Supreme Court. No. 
5200. Frank T. Hines, Director of the United States Veterans’ Bu¬ 
reau, appellant, vs. The United States of America, ex relatione 
Bayard Brooks. Court of Appeals, District of Columbia. Filed 
Apr. 30,1930. Henry W. Hodges, clerk.) 
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In the Court of Appeals of the District of 

Columbia 


No. 5200 

Frank T. Hines, Director of the United States 
Veterans’ Bureau, appellant 

v • j 

The United States of America, Ex Relatione 

Bayard Brooks 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


BRIEF FOR APPELLANT 


STATEMENT OF THE CASE 

i 

This case arises through the filing of a petition 
for writ of mandamus by one Bayard Brooks, peti¬ 
tioner, against Frank Hines, Director of the United 
States Veterans’ Bureau, respondent, to require 
the respondent to award to the petitioner benefits 
provided by the Act of May 24, 1928, 45 Stat. 735, 
the respondent having denied the claim of the peti¬ 
tioner for said benefits. Rule to show cause issued 
December 27, 1929 (R. 7), and the Respondent 
Hines filed his return to the rule and answer to the 
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(1) 



2 


petition on January 23, 1930 (R. 7). Petitioner 
filed a demurrer to the respondent’s answer on Jan¬ 
uary 27, 1930. (R. 12.) Hearing was had on the 

petition, answer, and demurrer on February 21, 
1930, and the Trial Court sustained the demurrer. 
(R. 12.) Respondent elected to stand upon his 
answer, and the Court ordered that a writ of man¬ 
damus issue as prayed. The respondent in open 
court noted an appeal to this Court of Appeals 
from such judgment order. (R. 13.) While the 
facts are found in detail in the petition and answer, 
a brief summary thereof material to the issue will 
be here set forth. 

Brooks was an officer in the Army during the 
World War within the meaning of the Act of May 
24,1928,45 Stat. 735. He was discharged on Octo¬ 
ber 10, 1919. Thereafter he applied for benefits 
under the then existing Acts administered by 
respondent and his predecessors. Thereafter and 
effective November 23, 1927, petitioner was rated 
as 32 per cent permanently partially disabled as a 
direct result of his said war service. 

On June 25, 1928, the petitioner applied to the 
respondent for benefits under the said Act of May 
24, 1928, commonly known as the Emergency Offi¬ 
cers’ Retirement Act. Thereafter the respondent 
on April 6, 1929, reconsidered petitioner’s claim 
and determined that he was not then and never 
had been entitled to a rating in accordance with law 
to not less than 30 per cent permanent disability 
resulting directly from his said emergency com- 
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missioned service and declined to award petitioner 
the benefit of the said Emergency Officers’ Retire¬ 
ment Act. 

PERTINENT STATUTES 


The director, subject to the general direc¬ 
tion of the President, shall administer, 
execute, and enforce the provisions of this 
Act, and for that purpose shall have full 
power and authority to make rules and regu¬ 
lations, not inconsistent with the provisions 


of this Act, which are necessary or appro¬ 
priate to carry out its purposes, and shall 
decide all questions arising under this Act 
and all decisions of questions of fact affect¬ 
ing any claimant to the benefits of Titles II, 


III, or IV of this Act, shall bei conclusive 


except as otherwise provided herein. * * *. 
(Sec. 5, World War Veterans’ Act, 1924; 
43 Stat. 608.) 


* * * A schedule of ratings of reduc¬ 

tions in earning capacity from injuries or 
combinations of injuries shall be adopted and 
applied by the bureau. * * *j (Sec. 202 
(4), World War Veterans’ Act, 1924; 43 
Stat. 618.) 

Upon its own motion or upon application 
the bureau may at any time review an award 
and, in accordance with the facts found upon 
such review, may end, diminish, or increase 
the compensation previously awarded, or, if 
compensation is increased, or if compensa¬ 
tion has been refused, reduced, or discon¬ 
tinued, may, subject to the provisions of Sec¬ 
tion 210 hereof, award compensation in pro- 
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portion to the degree of disability sustained 
as of the date such degree of disability began, 
but not earlier than the date of discharge or 
resignation. Except in cases of fraud par¬ 
ticipated in by the beneficiary, no reduction 
in compensation shall be made retroactive, 
and no reduction or discontinuance of com¬ 
pensation shall be effective until the 1st day 
of the third calendar month next succeeding 
that in which such reduction or discontinu¬ 
ance is determined. (Sec. 205, World War 
Veterans’ Act, 1924, 43 Stat. 622.) 

An Act Making eligible for retirement under certain condi¬ 
tions, officers and former officers of the Army, Navy, and 
Marine Corps of the United States, other than officers of 
the Regular Army, Navy, or Marine Corps, who incurred 
physical disability in line of duty while in the service of 
the United States during the World War. 

Be it enacted by the Senate and House 
of Representatives of the United States of 
America in Congress assembled, That all 
persons who have served as officers of the 
Army, Navy, or Marine Corps of the United 
States during the World War, other than 
as officers of the Regular Army, Navy, or 
Marine Corps who during such service have 
incurred physical disability in line of duty, 
and who have been, or may hereafter, within 
one year, be, rated in accordance with law 
at not less than 30 per centum permanent 
disability by the United States Veterans’ 
Bureau for disability resulting directly from 
such war service, shall, from date of receipt 
of application by the Director of the United 
States Veterans’ Bureau, be placed upon, 
and thereafter continued on, separate retired 
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lists, hereby created as part of the Army, 
Navy, and Marine Corps of the United 
States, to be known as the emergency offi¬ 
cers’ retired list of the Army, Navy, or Ma¬ 
rine Corps of the United States, respectively, 
with the rank held by them when discharged 
from their commissioned service, and shall 
be entitled to the same privileges as are now 
or may hereafter be provided for by law or 
regulations for officers of the Regular Army, 
Navy, or Marine Corps who have been re¬ 
tired for physical disability incurred in line 
of duty, and shall be entitled to all hospital¬ 
ization, privileges, and medical treatment as 
are now or may hereafter be authorized by 
the United States Veterans’ Bureau, and 
shall receive from date of receipt of their 
application retired pay at the rate of 75 per 
centum of the pay to which they were en¬ 
titled at the time of their discharge from 
their commissioned service, except pay under 
the Act of May 18, 1920: Provided, That all 
pay and allowances to which such persons or 
officers may be entitled under the provisions 
of this law shall be paid solely out of the 
military and naval compensation appropri¬ 
ation fund of the United States' Veterans’ 
Bureau, and shall be in lieu of all disability 
compensation benefits to such officers or per¬ 
sons provided in the World War Veterans’ 
Act, 1924, and amendments thereto, except 
as otherwise authorized herein, and except 
as provided by the Act of December 18,1922: 
Provided further, That all persons who have 
served as officers of the Army, Navy, or Ma- 
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line Corps of the United States during the 
World War, other than as officers of the 
Regular Army, Navy, or Marine Corps, who 
during such service have incurred physical 
disability in line of duty, and who have here¬ 
tofore or mav hereafter be rated less than 
30 per centum and more than 10 per centum 
permanent disability by the United States 
Veterans’ Bureau, for disability resulting 
directly from such war service, shall, from 
date of receipt of application by the Director 
of the United States Veterans’ Bureau, be 
placed upon, and thereafter continued on, 
the appropriate emergency officers’ retired 
list, created by this Act, with the rank held 
by them when discharged from their com¬ 
missioned service, but without retired pay, 
and shall be entitled only to such compen¬ 
sation and other benefits as are now or mav 
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hereafter be provided by law T or regulations 
of the United States Veterans’ Bureau, to¬ 
gether with all privileges as are now or may 
hereafter be provided by law or regulations 
for officers of the Regular Army, Navy, or 
Marine Corps who have been retired for 
physical disability incurred in line of duty: 
And provided farther, That the retired list 
created by this Act of officers of the Army 
shall be published annually in the Army Reg¬ 
ister, and said retired lists of officers of the 
Navy and Marine Corps, respectively, shall 
be published annually in the Navy Register. 

Sec. 2. No person shall be entitled to ben¬ 
efits under the provisions of this Act except 
he make application as hereinbefore pro- 
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vided and his application is received in the 
United States Veterans’ Bureau within 
twelve months after the passage of this 
Act: Provided, That the said director shall 
establish a register, and applications made 
hereunder shall be entered therein as of the 
actual date of receipt, in the order of receipt 
in the Veterans’ Bureau, and such register 
shall be conclusive as to date of receipt of 
any application filed under this Act. The 
term “World War,” as used herein, is de¬ 
fined as including the period from April 
6,1917, to July 2,1921. Act of May 24,1928 
(45 Stat. 735.) 

ASSIGNMENT OF ERRORS 

1. The court erred in holding that the respond¬ 
ent has no power to review and on such review to 
modify, revise, or reduce a rating made bv a rating 
board subordinate to the respondent. 

2. The court erred in holding that a rating made 
without jurisdiction by a rating board subordinate 
to the director was a rating made in accordance 
with law. 

i 

3. The court erred in holding that a rating con¬ 
trary to the express provisions of the official 
schedule of disability ratings by a rating board 
subordinate to the director constitutes a rating 
made in accordance with law. 

4. The court erred in sustaining petitioner’s 
demurrer and ordering a writ of mandamus to 
issue against the respondent. 
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ARGUMENT 

In the case of Frrnk T. Hines, etc., v. United 
States of America, ex rel. Staunton K. Living¬ 
ston, 58 Wash. Law. Rep. 458, Livingston was an 
officer in the Army during the World War within 
the meaning of the Act of May 24, 1928, 45 Stat. 
735. He was discharged on January 20, 1920. 
Thereafter he applied for benefits under the then 
existing Acts administered by the respondent and 
his predecessors. It was first determined that he 
suffered disability due to his war service of 13%; 
that later, and on March 11, 1926, he was rated as 
suffering a disability resulting from his war serv¬ 
ice to a degree of 31%, and this rating continued, 
and he received the benefits by reason of such rat¬ 
ing until June 18, 1927, when he again became an 
officer in the United States Army, whereupon, pur¬ 
suant to Section 212 of the World War Veterans 7 
Act, 1924, 44 Stat. 798, compensation payments 
were terminated, since said Section 212 provides: 
“That compensation under this title shall not be 
paid while the person is in receipt of active service 
* * * pay. 77 In August, 1928, the petitioner 

applied to the respondent for benefits under the 
said Act of May 24 1928, commonly known as the 
Emergency Officers 7 Retirement Act. The re¬ 
spondent at first declined to award the petitioner 
any benefits under said Act because of certain de¬ 
cisions of the Comptroller General of the United 
States, holding, to wit, in substance, that because 
of the petitioner’s regular commissioned service 
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subsequent to his emergency-commissioned service 
he was not entitled to the benefits of the said Emer- 

i 

gency Officers’ Retirement Act, which decision of 
the Comptroller General the respondent acquiesced 
in and used as the basis of original rejection of 

i 

petitioner’s claim. 

Later, on reconsideration of the rule announced 
by the Comptroller General, aforesaid, the respond¬ 
ent directed in substance that if a claimant in 
petitioner’s class was otherwise eligible for retire¬ 
ment that the benefits of the Emergency Officers’ 
Retirement Act should be awarded. Thereafter 
the respondent on the 23rd day of August, 1929, 
reconsidered petitioner’s claim and determined 
that his disabilities resulting directly from his 
emergency commissioned service were not shown to 
be permanently disabling to a degree of more than 
10 per cent and declined to award petitioner the 
benefits of the Emergency Officers’ Retirement Act. 
Thereupon Livingston filed a petition for a writ 
of mandamus to compel respondent to award him 
the benefits of the Act, supra, asserting in effect 
that the former rating of 31% must forever stand 
and that the respondent was deprived of all fur¬ 
ther discretion in passing upon the claim of peti¬ 
tioner for benefits under the Emergency Officers’ 
Retirement Act. Respondent filed his answer to 
petitioner’s petition setting out in detail the facts 
herein above stated. To the answer of respondent, 
petitioner filed a demurrer. The trial Court sus¬ 
tained petitioner’s demurrer and ordered that a 
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writ of mandamus issue as prayed from which 
action of the trial Court respondent appealed to 
this Honorable Court. In disposing of respon¬ 
dent’s appeal, this Court speaking through Mr. 
Chief Justice Martin said: 

* * * In August, 1928, the relator ap¬ 

plied to the respondent for benefits under 
the foregoing act, claiming retired pay under 
the rating of 31 per centum permanent dis¬ 
ability, as last determined by the bureau 
prior to the passage of the act. This appli¬ 
cation was denied by respondent upon the 
ground that the relator’s subsequent service 
in the Regular Aimy barred him from the 
benefits of the Act. Thereupon relator 
brought the present action in the lower court 
praying for a writ of mandamus to compel 
the respondent to place relator upon the 
separate retired list created by the Act with 
the rank of first lieutenant, and to pay or 
cause to be paid to him retired pay at the 
rate of 75 per centum of the pay to which he 
was entitled at the time of his discharge from 
his commissioned service. 

While the case was pending in the lower 
court the respondent abandoned the conten¬ 
tion that relator’s claim for retirement 
under the Act was barred by his service in 
the Regular Army. (See Hines, Director, 
Appellant v. U. S. ex rel. John Cavanagh, 
— App. D. C., —; W. L. R. Vol. 58, Ho. 15, 
p. 230.) The respondent, however, then 
caused relator’s case to be reviewed, and 
it was held that relator was not perma- 


11 


nently disabled to a degree of more than 
10 per centum. The respondent accordingly 
placed relator upon the emergency officers’ 
retired list, but without retired pay under 
the Act. 1 

The decisive issue in this case arises from 
the action of the respondent in thus rating 
or rerating the relator in August, 1929. The 
relator claims that the rating of 31 per 
centum which the bureau had awarded him 
prior to the passage of the Act was final, 
conclusive, and mandatory upon respond¬ 
ent, and that the Act did not confer upon 
the bureau either the duty or authority to 
rerate him after the date of its passage. 
The decision of the lower court sustained 
this contention, and in our opinion this was 
error. j 

It is provided by Section 202 (4) of the 
World War Veterans’ Act, 1924, 143 Stat. 
618, that a schedule of ratings of reductions 
in earning capacity from injuries or combi¬ 
nations of injuries shall be adopted and 
applied by the Veterans’ Bureau; and by 
Section 5, of the same act (p. 622), it 
is provided that upon its own motion or 
upon application the bureau may at any 
time review an award and in accordance 

i 

with the facts found upon such review, 
may end, diminish, or increase the com¬ 
pensation previously awarded. It is recited 
in the first proviso of the Emergency 
Officers’ Retirement Act that the pay and 
allowance provided for officers under the Act 
shall be in lieu of all disability compensation 
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benefits for such officers provided by the 
preceding act, to wit, the World War Veter¬ 
ans’ Act of 1924. Inasmuch as the benefits 
granted by both acts arise from ratings made 
by the Veterans’ Bureau, it is not reasonable 
to believe that Congress intended to deprive 
the bureau when acting under the latter act, 
of the power to review its ratings which is 
expressly granted to it by the former act. 
Moreover the language of the latter act con¬ 
firms this view. It is recited in the second 
proviso of this act that all officers such as are 
described in the first paragraph of the act, 
“who have heretofore or may hereafter be 
rated less than 30 per centum or more than 
10 per centum permanent disability by the 
United States Veterans’ Bureau,” shall be 
entitled to certain benefits “but without 
retired pay.” This provision authorizes 
the rating of all such officers by the bureau at 
any time after the passage of the Act, in 
order to determine whether the physical dis¬ 
ability incurred by the officer is less than 30 
per centum and more than 10 per centum 
permanent disability. The provision pre¬ 
scribes no limitation of time within Mich 
rating may be made, nor does it contain any 
exception as to officers who may have been 
rated at more than 30 per centum permanent 
disability prior to the enactment of the Act. 
We are convinced that it was the intent of 
Congress that the bureau should exercise the 
same authority to review ratings under this 
Act which was conferred upon it by the 
World War Veterans’ Act of 1924, 43 Stat. 
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622, and that it was not the legislative intent 
that the bureau should become “ functus 
officio” so soon as its first rating was made in 
a case. We are supported in this conclusion 
by the Opinion of the Attorney General of 
the United States, 35 Op. 519, January 18, 
1929. It follows that the respondent was 
acting within his jurisdiction when he caused 
the relator’s rating to be reconsidered, and a 
writ of mandamus will not lie to control the 
exercise of respondent’s judgment in such 
case. (Forbes v. Welch, 52 App. D. C. 303; 
Hines v. Welch, 57 App. D. C. 371; Hines v. 
Starnes, 58 App. D. C. 219; Kcdasmckas v. 
Hines, — App. D. C. —, 58 W. L. R. No. 13, 

p. 202.) 

The judgment of the lower court is re¬ 
versed, and the cause is remanded for further 
proceedings not inconsistent herewith. 


In the case at bar, as in the Livingston case, the 
petitioner, appellee, at the time he applied to the 
respondent for benefits under the Emergency Offi¬ 
cers’ Retirement Act stood rated by the United 
States Veterans’ Bureau as permanently disabled 
to a degree of thirty per cent or more due to his 
Emergency Commissioned service during the World 
War. Subsequent to the filing of the claim for 
benefits of the Emergency Officers’ Retirement Act 
the respondent reconsidered petitioner’s ease and 
determined that he had no permanent disability to 
a degree of thirty per cent or more due to his 
emergency commissioned service during the World 
War and declined to award him the benefits of said 
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Act. Therefore, it is respectfully submitted that 
the decision in the Livingston case is decisive of the 
question involved in this appeal and that the judg¬ 
ment should be reversed with directions to overrule 
petitioner’s demurrer and dismiss his petition. 
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